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FAC 97-17 SUMMARY of ITEMS 

Item I-Competition under Multiple Award Contracts 
(FAR Case 1999-014) 

This rule amends FAR 2.101, Subpart 16.5, and 37.201 to 
clarify what the contracting officer should consider when planning 
for and placing orders under multiple award contracts. This rule 
affects all contracting officers that award multiple award 
contracts or place task or delivery orders under them. The rule- 

* Requires the contracting officer to include the name, 
address, telephone number, facsimile nuinber, and e-mail address of 
the agency task and delivery order ombudsman in the solicitation 
and contracts if multiple awards will be made; 

Stresses key things the contracting officer must consider 
when deciding if a multiple award contract is appropriate, such 
as- 

* Avoiding situations in which awardees specialize 
exclusively in one or a few areas within the statement of work; 

The scope and complexity of the contract requirement; 

The expected duration and frequency of task or delivery 
orders ; 

The mix of resources a contractor must have to perform 
expected task or delivery order requirements; and 

The ability to maintain competition among the awardees 
throughout the contract's period of performance; 

Requires contracting officers to document their decision 
on whether or not to use multiple awards in the acquisition plan 
or contract file; 

Emphasizes the use of performance-based statements of 
work; 

Provides guidance on how to develop tailored order 
placement procedures; 

Requires contracting officers to consider cost or price as 
one of the factors in each selection decision for orders; 

Requires contracting officers to establish prices for each 
order that was not priced under the basic contract using the 
policies and methods in Subpart 15.4; and 



Requires contracting officers to document the order 
placement rationale and price in the contract file. 

Replacement pages: 2-1 thru 2-4 (2-5 added); 16-11 thru 16-20; 
and 37-1 thru 37-6. 

Item 11-Determination of Price Reasonableness and 
Comrnerciality (FAR Case 1998-300) (98-300) 

This final rule makes a minor editorial change to FAR 
15.403-3 and converts the interim rule, which was published in 
FAC 97-14 as Item VI, as final. The editorial change amends the 
cross reference at 15.403-3(c)(1). The remainder of the interim 
rule that has been in effect since September 24, 1999, remains the 
same. The primary amendments made in the interim rule that are 
made final in this rule- 

Clarify przcedurea associated with obtaining Fnfornatioc 
other than cost or pricing data when acquiring commercial items; 
and 

Establish that offerors who fail to comply with 
requirements to provide the information shall be ineligible for 
award. 

Replacement pages: 15-15 and 15-16. 

Item 111-Caribbean Basin Trade Initiative 
(FAR Case 2000-003) 

This final rule amends FAR Parts 25.003, 25.400, 25.404, and 
the clause at 52.225-5, Trade Agreements, to implement the 
determination of the United States Trade Representative to renew 
the treatment of Caribbean Basin country end products as eligible 
products under the Trade Agreements Act, with the exception of end 
products from the Dominican Republic and Honduras. This rule 
applies only if an acquisition is subject to the Trade Agreements 
Act (see FAR 25.403). Offers of end products from the Dominican 
Republic and Honduras are no longer acceptable under such 
acquisitions unless the contracting officer does not receive any 
offers of U.S.-made end products or eligible products (designated, 
Caribbean Basin, or NAFTA country end products). 

Replacement pages: 25-3 and 25-4; 25-9 thru 25-12; and 52-137 
and 52-138. 



Item IV-Utilization of Indian Organizations and Indian- 
Owned Economic Enterprises (FAR Case 1999-301) (99-301) 

This final rule amends FAR Subpart 2 6 . 1  and the clause at 
52 .226 -1  to delete DoD-unique requirements relating to Indian 
Organizations and Indian-Owned Economic Enterprises from the FAR. 

Replacement pages: 2 6 - 1  and 26-2  ( 2 6 - 3  removed); and 52 -147  
thru 52-148.1.  

Item V-Ocean Transportation by U.S.-Flag Vessels 
(FAR Case 1998-604) (98-604) 

This final rule amends FAR 47.504 and the clauses at 
52.212-5,  52.213-4,  and 52.247-64 to apply the preference for 
U.S.-flag vessels to contracts awarded using simplified 
acquisition procedures. This rule only affects civilian agency 
contracts that may involve ocean transportation of supplies 
subject to the Cargo Preference Act of 1 9 5 4 .  

The rule also adds Alternate I of 52.247-64,  Preference for 
Privately Owned U.S.-Flag Commercial Vessels, to the clause at 
52.212-5,  Contract Terms and Conditions Required to Implement 
Statutes or Executive Orders--Commercial Items. Alternate I 
applies when the supplies furnished under the contract must be 
transported exclusively in privately owned U.S.-flag vessels. 

Replacement pages: 47 -25  thru 47-27;  52 -43  thru 52 -44 .2 ;  and 
52-335  and 52-336 .  

Item VI-Technical Amendments 

These amendments update references and make editorial changes 
at sections 6.304, 31 .101 ,  32.411,  32.502-4;  32 .805 ,  42.1204,  and 
42.1205.  

Replacement pages: 6-7  and 6-8;  31-5  and 31-6;  3 2 - 2 1  thru 32 -24 ;  
32-37 and 32-38;  and 4 2 - 2 1  thru 42-24.  

iii 





FAC 97-17 FILING INSTRUCTIONS 

NOTE: The following pages reflect FAR rules and 
technical amendments that are effective on 
April 25, 2000. 

Remove Paues 1-g 

2 - 1  t h r u  2-4 

6-7 and 6-8 

15-15 and 15-16 

1 6 - 1 1  t h r u  16-20 

2 5 - 3  and 25-4 
25-9 t h r u  25-12 

2 - 1  t h r u  2-5 

6-7 and 6-8 

15-15 and 15-16  

1 6 - 1 1  t h r u  16-20  

25-3 and 25-4 
25-9 t h r u  25-12 

31-5 and 31-6 31-5 and 31-6 

32 -21  t h r u  32-24 
32-37 and 32-38 

37 -1  t h r u  37-6 

42 -21  t h r u  42-24 

32 -21  t h r u  32-24 
32-37 and 32-38 

3 7 - 1  t h r u  37-6 

42 -21  t h r u  42-24 

52-137 and 52-138  52-137 and 52-138 





FAC 97-17 APRIL 25,2000 

PART 2-DEFINITIONS OF WORDS AND TERMS 

Sec. 

2.000 Scope of part. 

Subpart 2.1-Definitions 
2.101 Definitions. 

Subpart 2.2-Definitions Clause 
2.201 Contract clause. 

2.000 Scope of part. 
This part defines words and terms commonly used in this 

regulation. Other terms are defined in the part or subpart 
with which they are particularly associated (see the Index 
for locations). 

Subpart 2.1-Definitions 

2.101 Definitions. 
A s  used throughout this regulation, the following words 

and terms are used as  defined in this subpart unless- 
(a) The context in which they are used clearly requires a 

different meaning or 
(b) A different definition is prescribed for a particular 

part or portion of a part. 
"Acquisition" means the acquiring by contract with 

appropriated funds of supplies or services (including con- 
struction) by and for the use of the Federal Government 
through purchase or lease, whether the supplies or services 
are already in existence or must be created, developed, 
demonstrated, and evaluated. Acquisition begins at the point 
when agency needs are established and includes the descrip- 
tion of requirements to  satisfy agency needs, solicitation 
and selection of sources, award of contracts, contract 
financing, contract performance, contract administration, 
and those technical and management functions directly 
related to the process of fulfilling agency needs by contract. 

"Advisory and assistance services" mcans those services 
provided under contract by nongovcrnmcntal sources to 
support or improve: organizational policy development; 
decision-making; management and administration; program 
and/or project management and administration; or K&D 
activities. It can also mean the furnishing of professional 
advice or assistance rendered to improve the effectiveness 
of Federal management processes or procedures (including 
those of an engineering and technical nature). In rendering 
the foregoing services, outputs may take the form of infor- 
mation, advice, opinions, alternatives, analyses, 
evaluations, recommendations, training and the day-to-day 
aid of support personnel needed for the successful perfor- 
mance of ongoing Federal operations. All advisory and 
assistance services are classified in one of the following 
definitional subdivisions: 

( 1 )  Management and professional support services, 
i . ~ . ,  contractual ser\iccs that provide assistance, advice or 
training for the efficient and effective management and 
operation of organi/ation\. acti\ ities (including manage- 
ment and support acr\ ices for R&D activities), or systems. 
These services arc r.ormally closely related to the basic 
rcsponsibilitie and mission of the agency originating the 
requirement f ~ ) r  the acquisition of services by contract. 
Included are efforts that support or contribute to improved 
organization of program rnanagemcnt, logistics manage- 
ment, project monitoring and reporting, data collection, 
budgeting, accounting, performance auditing, and adminis- 
trative technical wpport  for conferences and training 
programs. 

(7) Studies, analyses and evaluations. i.e., contracted 
services that provide organized, analytical asscssments/evalu- 
c ~ t i a \  iil  t , ~ ~ i ) p c ~ r ~  of [~olic! L I L I C I O ~ I I > C : ~ ~ ,  dccis ion~~~iaking,  
management. or Lidrninistration. Included are studies in sup- 
port of R&D acti\zitics. Also included are acquisitions of 
models, methodologies, and related software supporting stud- 
ies, analyses or evaluations. 

(3) Engineering and technical services, i.e., contractual 
services used to support the program office during the acqui- 
sition cycle by providing such services as systems engineering 
and technical direction (see 9.50.5-1 (b)) to ensure the effective 
operation and rnaintenancc of a weapon system or major sys- 
tern as dcfincd in OMU Circular No. A-109 or to provide 
direct support of a weapon system that is essential to research, 
development. production, operation or maintenance of the 
system. 

"Affiliates" mcans associated business concerns or indi- 
viduals if. directly or indirectly- 

(a)  Either one controls or can control the other; or 
(b) A third party controls or can control both. 
"Agency head" (see "head of the agency"). 
"Best \ d u e "  mcaris the expected outcome of an acquisi- 

tion that, in the Government's estimation, provides the 
greatest overall bentfit in response to the requirement. 

"Bundled contract" means a contract that is entered into 
to meet requirements that are consolidated by bundling, 
excluding a contract awarded and performed entirely out- 
side the Clnited States. 

"Bundling" means- 
( 1 )  ('onsolidating two or more requirements for sup- 

plies or services, previously provided or performed under 
separate smaller contracts, into a solicitation for a single 
contract that is likely to be unsuitable for award to a small 
busincs\ concern due to- 

(i) The diversity, size, or specialized nature of the 
elements of the performance specified; 

(ii) The aggregate dollar value of the anticipated 
award: 
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(iii) The geographical dispersion of the contract 
performance sites; or 

(iv) Any combination of the factors described in 
paragraphs (l)(i), (ii), and (iii) of this definition. 

(2) "Separate smaller contract" as used in this defin- 
ition, means a contract that has been performed by one or 
more small business concerns or that was suitable for award 
to one or more small business concerns. 

(3) This definition does not apply to a contract that 
will be awarded and performed entirely outside o f  the 
United States. 

"Commercial component" means any component that is 
a commercial item. 

"Commercial item" means- 
(a) Any item, other than real property, that is of a type 

customarily used for nongovernmental purposes and that- 
(1) Has been sold, leased, or licensed to the general 

public; or 
(2) Has been offered for sale, lease, or license to the 

general public; 
(b) Any item that evolved from an item described in 

paragraph (a) of this definition through advances in tech- 
nology or performance and that is not yet available in the 
commercial marketplace, but will be available in the com- 
mercial marketplace in time to satisfy the delivery 
requirements under a Government solicitation; 

(c) Any item that would satisfy a criterion expressed in 
paragraphs (a) or (b) of this definition, but for- 

( I )  Modifications of a type customarily available in 
the commercial marketplace; or 

(2) Minor modifications of a type not customarily 
available in the commercial marketplace made to meet 
Federal Government requirements. Minor modifications 
means modifications that do not significantly alter the non- 
governmental function or essential physical characteristics 
of an item or component, or change the purpose of a 
process. Factors to be considered in determining whether a 
modification is minor include the value and size of the mod- 
ification and the comparative value and size of the final 
product. Dollar values and percentages may be used as 
guideposts, but are not conclusive evidence that a modifica- 
tion is minor; 

(d) Any combination of items meeting the requirements 
of paragraphs (a), (b), (c), or (e) of this definition that arc of 
a type customarily combined and sold in combination to the 
general public; 

(e) Installation services, maintenance services, repair 
services, training services, and other services if such ser- 
vices are procured for support of an item referred to in 
paragraphs (a), (b), (c), or (d) of this defirition, and if the 
source of such services- 
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( I )  Offers such services to the general public and the 
Federal Govcrnmcnt contemporaneously and under similar 
terms and conditions; and 

(3) Offers to use the same work force for providing 
the Federal Government with such services as the source 
uses for providing such services to the general public; 

(f) Services of a type offered and sold competitively in 
substantial quantities in the commercial marketplace based 
on established catalog or market prices for specific tasks 
performed under standard commercial terms and condi- 
tions. This does not include services that are sold based on 
hourly rates without an established catalog or market price 
for a specific service performed; 

(g) Any item, combination of items, or service referred 
to in paragraphs (a) through ( f ) ,  notwithstanding the fact 
that the item, combination of items, or service is transferred 
between or among separate divisions, subsidiaries, or affili- 
ates of a contractor; or 

(h) A nondevelopmental item, if the procuring agency 
detcrnlines the item was developed exclusively at private 
expense and sold in substantial quantities, on a competitive 
basis, to multiple State and local governments. 

"Component" means any item supplied to the 
Government as part of an end item or of another component, 
except that for use in 52.225-9 and 52.225-11, see the defi- 
nitions in 52.225-9(a) and 52.225-11(a). 

"Construction" means construction, alteration, or repair 
(including dredging, excavating, and painting) of buildings, 
structures, or other real property. For purposes of this defi- 
nition, the terms "buildings, structures, or other real 
property" include, but are not limited to, improvements of 
all types, such as bridges, dams, plants, highways, park- 
ways, streets, subways, tunnels, sewers, mains, power lines, 
cemeteries, pumping stations, railways, airport facilities, 
terminals, docks, piers, wharves, ways, lighthouses, buoys, 
jetties, breakwaters, levees, canals, and channels. 
Construction docs not include the manufacture, production, 
furnishing, construction, alteration, repair, processing, or 
;isscrnbling of vessels, aircraft, or other kinds of personal 
property. 

"Contract" means a mutually binding legal relationship 
obligating the seller to furnish the supplies or services 
(including construction) and the buyer to pay for them. It 
includes all types of commitments that obligate the 
Government to an expenditure of appropriated funds and 
that, except as otherwise authorized, are in writing. In addi- 
tion to bilateral instruments, contracts include (but are not 
limited to) awards and notices of awards; job orders or task 
letters issued under basic ordering agreements; letter con- 
tracts; orders, such as purchase orders, under which the 
contract becon~es effective by written acceptance or perfor- 
mance: and bilateral contract modifications. Contracts do 
not include grants and cooperative agreements covered by 
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31 U.S.C. 6301, et seq. For discussion of various types of 
contracts, see Part 16. 

"Contract administration office" means an office that 
performs- 

(a) Assigned postaward functions related to the adminis- 
tration of contracts; and 

(b) Assigned preaward functions. 
"Contracting" means purchasing, renting, leasing, or oth- 

erwise obtaining supplies or services from nonfederal 
sources. Contracting includes description (but not determi- 
nation) of supplies and services required, selection and 
solicitation of sources, preparation and award of contracts, 
and all phases of contract administration. It does not include 
making grants or cooperative agreements. 

"Contracting activity" means an element of an agency 
designated by the agency head and delegated broad author- 
ity regarding acquisition functions. 

"Contracting office" means an office that awards or exe- 
cutes a contract for supplies or services and performs 
postaward functions not assigned to a contract administra- 
tion office. 

"Contracting officer" means a person with the authority 
to enter into, administer, and/or terminate contracts and 
make related determinations and findings. The term 
includes certain authorized representatives of the contract- 
ing officer acting within the limits of their authority as 
delegated by the contracting officer. "Administrative con- 
tracting officer (ACO)" refers to a contracting officer who 
is administering contracts. "Termination contracting officer 
(TCO)" refers to a contracting officer who is settling termi- 
nated contracts. A single contracting officer may be 
responsible for duties in any or all of these areas. Reference 
in this regulation to administrative contracting officer or ter- 
mination contracting officer does not- 

(a) Require that a duty be performed at a particular 
office or activity; or 

(b) Restrict in any way a contracting officer in the per- 
formance of any duty properly assigned. 

"Day" means, unless otherwise specified, a calendar day. 
"Delivery order" means an order for supplies placed 

against an established contract or with Government sources. 
"Electronic commerce" means electronic techniques for 

accomplishing business transactions including electronic 
mail or messaging, World Wide Web technology, electronic 
bulletin boards, purchase cards, electronic funds transfer, 
and electronic data interchange. 

"End product" means supplies delivered under a line 
item of a Government contract. 

"Executive agency" means an executive department, a 
military department, or any independent establishment 
within the meaning of 5 U.S.C. 101, 102, and 104(1), 
respectively, and any wholly owned Government corpora- 
tion within the meaning of 31 U.S.C. 9101. 

"Facsimile" means electronic equipment that communi- 
cates and reproduces both printed and handwritten material. 
If used in conjunction with a reference to a document; e.g., 
facsimile bid, the terms refers to a document (in the exam- 
ple given, a bid) that has been transmitted to and received 
by the Government via facsimile. 

"Federal Acquisition Computer Network (FACNET) 
Architecture" is a Governmentwide system that provides 
universal user access, employs nationally and internation- 
ally recognized data formats, and allows the electronic data 
interchange of acquisition information between the private 
sector and the Federal Government. FACNET qualifies as 
the single, Governmentwide point of entry pending desig- 
nation by the Administrator of the Office of Federal 
Procurement Policy (OFPP). 

"Federal agency" means any executive agency or any 
independent estahlishrncnt i n  the legislative or judicial 
branch of the Government (except the Senate, the House of 
Representatives, the Architect of the Capitol, and any activ- 
ities under the Architect's direction). 

"Head of the agency" (also called "agency head") means 
the Secretary, Attorney General, Administrator, Governor, 
Chairperson, or other chief official of an executive agency, 
unless otherwise indicated, including any deputy or assis- 
tant chief official of an executive agency; and the term 
"authorized representative" means any person, persons, or, 
board (other than the contracting officer) authorized to act 
for the head of the agency or Secretary. 

"Head of the contracting activity" includes the official 
who has overall responsibility for managing the contracting 
activity. 

"In writing" or "written" means any worded or numbered 
expression which can be read, reproduced, and later com- 
municated, and includes electronically transmitted and 
stored information. 

"Information technology" means any equipment, or 
interconnected system(s) or subsystem(s) of equipment, that 
is used in the automatic acquisition, storage, manipulation, 
management, movement, control, display, switching, inter- 
change, transmission, or reception of data or information by 
the agency. 

(a) For purposes of this definition, equipment is used by 
an agency if the equipment is used by the agency directly or 
is used by a contractor under a contract with the agency 
which- 

(1) Requires the use of such equipment; or 
(2) Requires the use, to a significant extent, of such 

equipment in the performance of a service or the furnishing 
of a product. 

(b) The term "information technology" includes com- 
puters, ancillary equipment, software, firmware and similar 
procedures, services (including support services), and 
related resources. 

(FAC 97-17) 2-3 



2.101 FEDERAL ACQUISITION REGULATION 

(c) The term "information technology" does not 
include- 

(1) Any equipment that is acquired by a contractor 
incidental to a contract; or 

(2) Any equipment that contains imbedded informa- 
tion technology that is used as an integral part of the 
product, but the principal function of which is not the acqui- 
sition, storage. manipulation, management. movement, 
control, display, switching, interchange, transmission, or 
reception of data or information. For example, HVAC 
(heating, ventilation, and air conditioning) equipment such 
as thermostats or temperature control devices, and medical 
equipment where information technology is integral to its 
operation, are not information technology. 

"Major system" means that combination of elements that 
will function together to produce the capabilities required to 
fulfill a mission need. The elements may include hardware. 
equipment, software. o r  any combination thereof, but 
exclude construction or other improvements to real prop- 
erty. A system shall be considered a major system if- 

(a)  The Department of Defense is responsible for the 
system and the total expenditures for research, develop- 
ment, test, and evaluation for the system are estimated to be 
more than $115,000,000 (based on fiscal year 1990 constant 
dollars) or the eventual total expenditure for the acquisition 
exceeds $540,000,000 (based on fiscal year 1990 constant 
dollars); 

(b) A civilian agency is responsible for the system and 
total expenditures for the system are estimated to exceed 
$750,000 (based on fiscal year 1980 constant dollars) or the 
dollar threshold for a "major system" established by the 
agency pursuant to Office of Management and Budget 
Circular A-109, entitled "Major System Acquisitions." 
whichever is greater: o r  

(c) The system is designated a "major system" by the 
head of the agency responsible for the system (10 U.S.C. 
2302 and 41 U.S.C. 403). 

"Market research" means collecting and analyzing infor- 
mation about capabilities within the market to satisfy 
agency needs. 

"May" denotes the permissive. However, the words "no 
person may . . ." mean that no person is required, autho- 
rized, or permitted to d o  the act described. 

"Micro-purchase" means an acquisition of supplies or 
services (except construction), the aggregate amount of 
which does not exceed $2,500, except that in the case of 
construction, the limit is $2,000. 

"Micro-purchase threshold" means $2,500. 
"National defense" means any activity related to pro- 

grams for  military or  atomic energy production or 
construction, military assistance to any foreign nation, 
stockpiling, o r  space. 

"Nondeveloprnental item" means- 

(a )  Any previously de\,eloped item of supply ltsed 
exclusively for governmental purposes by a Federal agency, 
a State or local goyernment, or a foreign government ~ , i t h  
which the United States has a mutual defense cooperation 
agreement: 

ib )  Any item described in paragraph ( a )  of this defini- 
tion that requires only minor modification or modifications 
of a type customarily available in the commercial market- 
place in order to meet the requiremen~s of the procuring 
department or agency: or 

(c)  Any item of supply being produced that does not 
meet the requirements of paragraphs ( a )  or ( b )  solely 
bezause the item is not yet in use. 

"Offer" means a response to a mlicitation th:~t. if 
accepted, would bind the offeror to perform the resultant 
contract. Responses to invitations for bids (sealed bidding) 
are offers called "bids" or "sealed bids:" responses to 
requests for proposals (negotiationj are oft'ess called "pro- 
posals;" sesponses to requests for quotations (negotiation) 
are not offers and are cdled "cluote.;." For unsolicited pro- 
posals, see Subpart l5.0. 

"Possessions" include the Virgin Islands. Johnston 
Island, American Samoa. Guam, Wake Island. Midway 
Island, and the Guano Islands. but does not include Puerto 
Rico, leased bases. or trust territories. 

"Senior procurement executive" means the individual 
appointed pursuant to section 16(3) of the Office of Federal 
Procurement Policy Act (31 U.S .C.  114(3) )  who is respon- 
sible for management direction of the acquisition system of 
the executive agency, including implementation of the 
unique acquisition policies, regulations, and standards of 
the executive agency. 

"Shall" denotes the imperative. 
"Signature" or "signed" means the discrete, verifiable 

symbol of an individual which. when affixed to a writing 
with the knowledge and consent of the indi\,iduul. indicates 
a present intention to authenticate the writing. This includes 
electronic symbols. 

"Simplified acquisition procedures" means the methoda 
prescribed in Part I3 for making purchases of supplies or 
services. 

"Simplified acquisition threshold" means $100,000, 
except that in the case of any contract to be awarded and 
performed, or purchase to be made. outside the United 
States in support of a contingency operation (as  defined in 
10 U.S.C. I0 l (a)(I 3 ) )  or a humanitarian 01. peacekeeping 
operation (as defined in 10 U.S.C. 2302(X) and 41 U.S.C. 
259(d)), the term means $200.000. 

"Supplies" means all property except land or interest in 
land. It includes (but is not limited to) public works, build- 
ings, and facilities; ships. tloating equipment, and vessels of 
every character, type, and description, together with parts 
and accessories; aircraft and aircraft parts, accessories, and 
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equipment; machine tools; and the alteration or installation Subpart 2.2-Contract Clause 
of any of the foregoing. 

"Task ordcr" means an order for services placed against 2.201 contract clause. 
an established contract or with Government sources. 

"United States", when used in a geographic sense, means 
the 50 States and the District of Columbia, except as fol- 
lows: 

(1) For use in Subpart 22.8, see the definition at 
22.80 1. 

(2) For use in Subpart 22.10, see the definition at 
22.1001. 

(3) For use in Part 25, see the definition at 25.003. 
(4) For use in Subpart 47.4, see the definition at 

47.401. 

The contracting officer shall insert the clause at 

52.202-1, Definitions, in solicitations and contracts except 

when the contract is not expected to exceed the simplified 

acquisition threshold. If the contract is for personal ser- 

vices, construction, architect-engineer services, or 

dismantling, demolition, or removal of improvements, the 

contracting officer shall use the clause with its Alternate I. 

Additional definitions may be included, provided they are 

consistent with the clause and the FAR. 
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PART 6-COMPETITION REQUIREMENIS 

(2) Full and open competition need not be provided 
for when the agency head determines that it is not in the 
public interest in the particular acquisition concerned. 

(b) Application. This authority may be used when none 
of the other authorities in 6.302 apply. 

(c) Limitations. (1) A written determination to use this 
authority shall be made in accordance with Subpart 1.7, 

by- 
(i) The Secretary of Defense, the Secretary of thc 

Army, the Secretary of the Navy, the Secretary of the Air 
Force, the Secretary of Transportation for the Coast Guard, 
or the Administrator of the National Aeronautics and Space 
Administration; or 

(ii) The head of any other executive agency. This 
authority may not be delegated. 

(2) The Congress shall be notified in writing of such 
determination not less than 30 days before award of the con- 
tract. 

(3) If required by the head of the agency. the con- 
tracting officer shall prepare a justification to support the 
determination under paragraph (c)(l) of this subsection. 

(4) This Determination and Finding (D&F) shall not 
be made on a class basis. 

6.303 Justifications. 

6.303-1 Requirements. 
(a) A contracting officer shall not commence negotia- 

tions for a sole source contract, commence negotiations for 
a contract resulting from an unsolicited proposal, or award 
any other contract without providing for full and open com- 
petition unless the contracting officer- 

(I) Justifies, if required in 6.302, the use of such 
actions in writing; 

(2) Certifies the accuracy and completeness of the jus- 
tification; and 

(3) Obtains the approval required b j  6.304. 
(b) Technical and requirements personnel are responsible 

for providing and certifying as accurate and complete nec- 
essary data to support their recommendation for other than 
full and open competition. 

(c) Justifications required by paragraph (a) above may be 
made on an individual or class basis. Any justification for 
contracts awarded under the authority of 0.302-7 shall only 
be made on an individual basis. Whenever a justification is 
made and approved on a class basis, the contracting officer 
must ensure that each contract action taken pursuant to the 
authority of the class justification and approval is within the 
scope of the class justification and approval and shall docu- 
ment the contract file for each contract action accordingly. 

I (d) If the authority of 6.302-3(a)(2)(i) or 6.302-7 is being 
cited as a basis for not providing for full and open competi- 
tion in an acquisition that would otherwise be subject to the 

Trade Agreements Act (see Subpart 25.4), the contracting 
officer must forward a copy of the justification, in accor- 
dance with agency procedures, to the agency's point of 
contact with the Office of the United States Trade 
Representative. 

(e) The justifications for contracts awarded under the 
authority cited in 6.302-2 may be prepared and approved 
within a reasonable time after contract award when prepa- 
ration and approval prior to award would unreasonably 
delay the acquisitions. 

6.303-2 Content. 
(a) Each justification shall contain sufficient facts and 

rationale to justify the use of the specific authority cited. As 
a mmimum, each justification shall include the following 
information: 

(1 )  Identification of the agency and the contracting 
activity, and specific identification of the document as a 
"Justification for other than full and open competition." 

(2) Nature and/or description of the action being 
approved. 

(3) A description of the supplies or services required 
to meet the agency's needs (including the estimated value). 

(4) An identification of the statutory authority permit- 
ting other than full and open competition. 

(5) A demonstration that the proposed contractor's 
unique qualifications or the nature of the acquisition 
requires use of the authority cited. 

(6) A description of efforts made to ensure that offers 
are solicited from as many potential sources as is practica- 
ble, including whether a CBD notice was or will be 
publicized as required by Subpart 5.2 and, if not, which 
exception under 5.202 applies. 

(7) A determination by the contracting officer that the 
anticipated cost to the Government will be fair and reason- 
able. 

(8) A description of the market research conducted 
(see Part 10) and the results or a statement of the reason 
market research was not conducted. 

(9) Any other facts supporting the use of other than 
full and open competition, such as: 

(i) Explanation of why technical data packages, 
specifications, engineering descriptions, statements of 
work, or purchase descriptions suitable for full and open 
competition have not been developed or are not available. 

(ii) When 6.302-1 is cited for follow-on acquisi- 
tions as described in 6.302-l(a)(2)(ii), an estimate of the 
cost to the Government that would be duplicated and how 
the estimate was derived. 

(iii) When 6.302-2 is cited, data, estimated cost, or 
other rationale as to the extent and nature of the harm to the 
Government. 
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(10) A listing of the sources, if any, that expressed, in 
writing, an interest in the acquisition. 

(1 1) A statement of the actions, if any, the agency may 
take to remove or overcome any barriers to competition 
before any subsequent acquisition for the supplies or ser- 
vices required. 

(12) Contracting officer certification that the justifica- 
tion is accurate and complete to the best of the contracting 
officer's knowledge and belief. 

(b) Each justification shall include evidence that any sup- 
porting data that is the responsibility of technical or 
requirements personnel (e.g., verifying the Government's 
minimum needs or schedule requirements or other rationale 
for other than full and open competition) and which form a 
basis for the justification have been certified as complete 
and accurate by the technical or requirements personnel. 

6.304 Approval of the justification. 
(a) Except for paragraph (b) of this section, the justifica- 

tion for other than full and open competition shall be 
approved in writing- 

(1) For a proposed contract not exceeding $500,000, 
the contracting officer's certification required by 
6.303-2(a)(12) will serve as approval unless a higher 
approving level is established in agency procedures. 

(2) For a proposed contract over $500,000 but not 
exceeding $10,000,000, by the competition advocate for the 
procuring activity designated pursuant to 6.501 or an offi- 
cial described in paragraph (a)(3) or (a)(4) of this section. 
This authority is not delegable. 

(3) For a proposed contract over $10,000,000 but not 
exceeding $50,000,000, by the head of the procuring activ- 
ity, or a designee who- 

(i) If a member of the armed forces, is a general or 
flag officer; or 

(ii) If a civilian, is serving in a position in grade GS 
16 or above under the General Schedule (or in a compara- 
ble or higher position under another schedule). 

(4) For a proposed contract over $50,000,000, by the 
senior procurement executive of the agency designated pur- 
suant to the OFPP Act (41 U.S.C. 414(3)) in accordance 
with agency procedures. This authority is not delegable 
except in the case of the Under Secretary of Defense for 
Acquisition, Technology, and Logistics, acting as the senior 
procurement executive for the Department of Defense. 

(b) Any justification for a contract awarded under the 
authority of 6.302-7, regardless of dollar amount, shall be 
considered approved when the determination required by 
6.302-7(c)(1) is made. 

(c) A class justification for other than full and open com- 
petition shall be approved in writing in accordance with 

agency procedures. The approval level shall be determined 
by the estimated total valuc of the class. 

(d) The estimated dollar valuc of all options shall be 
included in determining the approval Icvcl of a justification. 

6.305 Availability of the Justitication. 
(a) The justifications required hy 6.303-1 and any related 

information shall be m;de available for public inspcction as 
required by 10 I!.S.C'. 2304(f)(4) and 41 U.S.C. 253(f)(4). 
Contracting officers shall carefully screen all justifications 
for contractor proprietary data and remove a11 such data, and 
such references and citations as are necessary to protect the 
proprietary data, before making thc justifications available 
for public inspcction. Contracting ol'ficcrs shall also be 
guided by the exemptions to disclosure of information con- 
tained in the Freedom of Information Act ( 5  U.S.C. 552) 
i111d lhc  proI~ik)i:i~~i~h ;igai;ist cI ix ' /k)hLi i '  ~ I I  24.20: i i i  d c l ~ f -  

mining whether other data should bc reniovcd. 
(b) I f  a Frccdom of Information rcq~iest is received, 

contracting officers shall comply with Subpart 24.2. 

Subpart 6.4-Sealed Ridding and Competitive 
Proposals 

6.401 Sealed bidding and competitive proposals. 
Sealed bidding and competitive proposals, as described 

in Parts 14 and 15, arc both acceptable procedures for use 
under Subparts 0.1, 6.2;  and, when appropriate, under 
Subpart 6.3. 

(a) Sruled bids. (See Part 14 for procedures.) 
Contracting officers shall solicit sealed bids if- 

(1) Time permits the solicita~ion. submission, and 
evaluation of scaled hids: 

(2) Thc award will he made on the hasis of price and 
other price-related factors: 

(3) I t  is not necessary to conduct discussions with the 
responding offerors about their bids; and 

(4) There is a reasonable expectation of receiving 
omre than one sealed bid. 

(b) Competiri\~ proj)o.wI\. (See Part 15 for procedures.) 
( I )  Contracting officcrs may request competitive pro- 

posals if sealed bids are not appropriate under paragraph (a) 
above. 

(2) Because of differences in  areas such as law. regu- 
lations, and business practices, it is generally necessary to 
conduct discussions with offcrors relative to proposed con- 
tracts to be made and performed outside thc Unitcd States, 
its possessions, or Puerto Rico. Competitive proposals will 
therefore be used for these contiacts unlcss discussions are 
not required and the use of scaled bids is otherwise appro- 
priate. 
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to permit negotiation of a fair and reasonable price. 
Requests for updated offeror information should be limited 
to information that affects the adequacy of the proposal for 
negotiations, such as changes in price lists. 

(4) As specified in Section 808 of Public Law 105- 
261, an offeror who does not comply with a requirement to 
submit information for a contract or subcontract in accor- 
dance with paragraph (a)(l) of this subsection is ineligible 
for award unless the HCA determines that it is in the best 
interest of the Government to make the award to that 
offeror, based on consideration of the following: 

(i) The effort made to obtain the data. 
(ii) The need for the item or service. 
(iii) Increased cost or significant harm to the 

Government if award is not made. 
(b) Adequate price competition. When adequate price 

compciition cxists (scc 15.403-l(c)(l)), gcncrally no addi- 
tional information is necessary to determine the 
reasonableness of price. However, if there are unusual cir- 
cumstances where it is concluded that additional 
information is necessary to determine the reasonableness of 
price, the contracting officer shall, to the maximum extent 
practicable, obtain the additional information from sources 
other than the offeror. In addition, the contracting officer 
may request information to determine the cost realism of 
competing offers or to evaluate competing approaches. 

(c) Commercial items. (1) At a minimum, the contract- 
ing officer must use price analysis to determine whether the 
price is fair and reasonable whenever the contracting officer 
acquires a commercial item (see 15.404-l(b)). The fact that 
a price is included in a catalog does not, in and of itself, 
make it fair and reasonable. If the contracting officer can- 
not determine whether an offered price is fair and 
reasonable, even after obtaining additional information 
from sources other than the offeror, then the contracting 
officer must require the offeror to submit information other 

I than cost or pricing data to support further analysis (see 
15.404-1). 

(2) Limitations relating to commercial items (10 
U.S.C. 2306a(d)(2) and 41 U.S.C. 254b(d)). (i) The con- 
tracting officer must limit requests for sales data relating to 
commercial items to data for the same or similar items dur- 
ing a relevant time period. 

(ii) The contracting officer must, to the maximum 
extent practicable, limit the scope of the request for infor- 
mation relating to commercial items to include only 
information that is in the form regularly maintained by the 
offeror as part of its commercial operations. 

(iii) The Government must not disclose outside the 
Government information obtained relating to commercial 
items that is exempt from disclosure under 24.202(a) or the 
Freedom of Information Act (5 1J.S.C. 552(b)). 

15.403-4 Requiring cost or pricing data (10 U.S.C. 
2306a and 41 U.S.C. 254b). 
(a)(l) Cost or pricing data shall be obtained only if the 

contracting officer concludes that none of the exceptions in 
15.403-1(b) applies. However, if the contracting officer has 
sufficient information available to determine price reason- 
ableness, then a waiver under the exception at 
15.403-1 (b)(4) should be considered. The threshold for 
obtaining cost or pricing data is $500,000. Unless an excep- 
tion applies, cost or pricing data are required before 
accomplishing any of the following actions expected to 
exceed the current threshold or, in the case of existing con- 
tracts, the threshold specified in the contract: 

(i) The award of any negotiated contract (except 
for undefinitized actions such as letter contracts). 

(ii) The award of a subcontract at any tier, if the 
contractor and each higher-tier subcontractor have been 
required to furnish cost or pricing data (but see waivers at 
15.403- 1(~)(4)) .  

(iii) The modification of any sealed bid or negoti- 
ated contract (whether or not cost or pricing data were 
initially required) or any subcontract covered by paragraph 
(a)(l)(ii) of this subsection. Price adjustment amounts shall 
consider both increases and decreases (e.g., a $150,000 
modification resulting from a reduction of $350,000 and an 
increase of $200,000 is a pricing adjustment exceeding 
$500,000). This requirement does not apply when unrelated 
and separately priced changes for which cost or pricing data 
would not otherwise be required are included for adminis- 
trative convenience in the same modification. Negotiated 
final pricing actions (such as termination settlements and 
total final price agreements for fixed-price incentive and 
redeterminable contracts) are contract modifications requir- 
ing cost or pricing data if the total final price agreement for 
such settlements or agreements exceeds the pertinent 
threshold set forth at paragraph (a)(l) of this subsection, or 
the partial termination settlement plus the estimate to com- 
plete the continued portion of the contract exceeds the 
pertinent threshold set forth at paragraph (a)(l) of this sub- 
section (see 49.105(~)(15)). 

(2) Unless prohibited because an exception at 15.403- 
l(b) applies, the head of the contracting activity, without 
power of delegation, may authorize the contracting officer 
to obtain cost or pricing data for pricing actions below the 
pertinent threshold in paragraph (a)(]) of this subsection, 
provided the action exceeds the simplified acquisition 
threshold. The head of the contracting activity shall justify 
the requirement for cost or pricing data. The documentation 
shall include a written finding that cost or pricing data are 
necessary to determine whether the price is fair and reason- 
able and the facts supporting that finding. 

(b) When cost or pricing data are required, the con- 
tracting officer shall require the contractor or prospective 
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contractor to submit to the contracting officer (and to have 
any subcontractor or prospective subcontractor submit to 
the prime contractor or appropriate subcontractor ticr) the 
following in support of any proposal: 

(1) The cost or pricing data. 
(2) A certificate of current cost or pricing data, in the 

format specified in 15.406-2, certifying that to the best of its 
knowledge and belief, the cost or pricing data wcrz accu- 
rate, complete, and current as of the date of agreement on 
price or, if applicable, an earlier date agreed upon between 
the parties that is as close as practicable to the date of agree- 
ment on price. 

(c) If cost or pricing data are requested and submitted by 
an offeror, but an exception is later found to apply, the data 
shall not be considered cost or pricing data as defined in 
15.401 and shall not be certified in accordance with 15.406- 
2. 

(d) The requirements of this subsection also apply to 
contracts entered into by an agency on behalf of a foreign 
government. 

15.403-5 Instructions for submission of cost o r  pricing 
data o r  information other than cost o r  pricing data, 
(a) Taking into consideration the policy at 15.402, the 

contracting officer shall specify in the solicitation (see 
15.408(1) and (m))-- 

(1) Whether cost or pricing data are required; 
(2) That, in lieu of submitting cost or pricing data, the 

offeror may submit a request for exception from the require- 
ment to submit cost or pricing data; 

(3) Any information other than cost or pricing data 
that is required; and 

(4) Necessary preaward or postaward access to 
offeror's records. 

(b)(l) Unless required to be submitted on one of the ter- 
mination forms specified in Subpart 49.6, the contracting 
officer may require submission of cost or pricing data in thc 
format indicated in Table 15-2 of 15.408. specify an alter- 
native format, or permit submission in the contractor's 
format. 

(2) Information other than cost or pricing data may be 
submitted in the offeror's own format unless the contracting 
officer decides that use of a specific format is essential and 
the format has been described in the solicitation. 

(3) Data supporting forward pricing rate agreements 
or final indirect cost proposals shall be submitted in a form 
acceptable to the contracting officer. 

15.404 Proposal analysis. 

15.404-1 Proposal analysis techniques. 
(a) General. The objective of proposal analysis is to 

ensure that the final agreed-to price is fair and reasonable. 

( I )  The contracting officer is responsible for evaluat- 
ing the reasonableness of the offered prices. The analytical 
techniques and procedures described in this subsection may 
be used, singly or in combination with others, to ensure that 
the final price is fair and reasonable. The complexity and 
circumstances of each acquisition should determine the 
level of' detail of the analysis required. 

(3) Price analysis shall be used when cost or pricing 
data arc not required (see paragraph (b) of this subsection 
and 15.404-3). 

(3) Cost analysis shall be used to evaluate the rea- 
sonableness of individual cost elements when cost or 
pricing data are required. Price analysis should be used to 
verify that the overall price offered is fair and reasonable. 

(4) Cost analysis may also be used to evaluate infor- 
mation other than cost or pricing data to determine cost 
rcasonahlcncss or cost realism. 

(5) The contracting officer may request the advice 
and assistance of other experts to ensure that an appropriate 
analysis is performed. 

(6) Recommendations or conclusions regarding the 
Government's review or analysis of an offeror's or contrac- 
tor's proposal shall not be disclosed to the offeror or 
contractor without the concurrence of the contracting offi- 
cer. Any discrepancy or mistake of fact (such as 
duplications, omissions, and errors in computation) con- 
tained in the cost or pricing data or information other than 
cost or pricing data submitted in support of a proposal shall 
be brought to the contracting officer's attention for appro- 
priate action. 

(7) The Air Force Institute of Technology (AFIT) and 
the Fcdcral Acquisition Institute (FAI) jointly prepared a 
five-volume set of Contract Pricing Reference Guides to 
guide pricing and negotiation personnel. The five guides 
arc: 1 Price Analysis, I1 Quantitative Techniques for 
Contract Pricing, 111 Cost Analysis, IV Advanced Issues in 
Contract Pricing, and V Federal Contract Negotiation 
Techniques. These references provide detailed discussion 
and examples applying pricing policies to pricing problems. 
They are to be used for instruction and professional guid- 
ance. However, they are not directive and should be 
considered informational only. They are available via the 
intcrnct at http:iiwww.acq.osd.mil/dpicpf. 

(b) Price atlalysis. (1) Price analysis is the process of 
cxarnining and evaluating a proposed price without evaluat- 

I 
ing its separate cost elements and proposed profit. 

(2) The Government may use various price analysis 
techniques and procedures to ensure a fair and reasonable 
price. Examples of such techniques include, but are not lim- 
ited to, the following: 

(i) Comparison of proposed prices received in 
response to the solicitation. Normally, adequate price com- 
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profit is established by formula, as under the fixed-price 
incentive (firm target) contract (see 16.403-1 above). 

(b)  Application. A fixed-price incentive   successive tar- 
gets) contract is appropriate when- 

(1)  Available cost or pricing information is not suft'i- 
cient to permit the negotiation of a realistic firm target cost 
and profit before award; 

(2) Sufficient information is available to permit nego- 
tiation of initial targets; and 

(3) There is reasonable assurance that additional reli- 
able information will be available at an early point in the 
contract performance so as to permit negotiation of either ( i )  
a firm fixed price o r  (ii) firm targets and a formula for estab- 
lishing final profit and price that will provide a fair and 
reasonable incentive. This additional information is not linl- 
ited to experience under the contract. itself, but may be 
drawn from other contracts for the same or similar items. 

(c) Limitations. This contract type may be used only 
when- 

( 1 )  The contractor's accounting system is adequate for 
providing data for negotiating firm targets and a realistic 
profit adjustment formula, as well as later negotiation of 
final costs; and 

(2) Cost or pricing information adequate for establish- 
ing a reasonable firm target cost is reasonably expected to be 
available at an early point in contract performance. 

(d) Cor~tmct .schedule. The contracting oftlcer shall spec- 
ify in the contract schedule the initial target cost, initial target 
profit, and initial target price tbr each item subject to incen- 
tive price revision. 

16.404 Fixed-price contracts with award fees. 
(a) Award-fee provisions may be used in t-~xed-price con- 

tracts when the Government wishes to motivate a contractor 
and other incentives cannot be used because contractor per- 
formance cannot be measured objectively. Such contracts 
shall- 

(1)  Establish a fixed price (including normal profit) 
for the effort. This price will be paid for satisfactory contract 
performance. Award fee earned (if any) ivill be paid in d d i -  
tion to that fixed price; and 

(2) Provide for periodic evaluation of the contractor's 
performance against an award-fee plan. 

(b) A solicitation contemplating award of a tlxed-price 
contract with award fee shall not be issued unless the fol- 
lowing conditions exist: 

( 1 )  The administrative costs of conducting award-fee 
evaluations are not expected to exceed the expected benefits; 

(2) Procedures have been established for conducting 
the award-fee evaluation; 

(3) The award-fee board has been established; and 
(4) An individual above the level of the contracting 

officer approved the fixed-price-award-fee incentive. 

16.405 Cost-reimbursement incentive contracts. 
See 16.301 for requirements applicable to all cost-reim- 

bursement contracts, for use in conjunction with the 
following subsections. 

16.405-1 Cost-plus-incentive-fee contracts. 
(a)  Desc~riptiorl. The cost-plus-incentive-fee contract is a 

cost-rei~nburse~~ient  contract that provides for the initially 
negotiated fee to be adjusted later by a formula based on the 
relationship of total allowable costs to total target costs. This 
contract type specifies a target cost. a target fee, minimum 
and maximum fees. and a fee adjustment formula. After con- 
tract performance, the fee payable to the contractor is 
determined in accordance with the formula. The formula 
provides. within limits, for increases in fee above target fee 
when total allo~cable costs are less than target costs, and 
decreases in fee below target fee when total allowable costs 
exceed target costs. This increase or decrease is intended to 
provide an incentiie for the contractor to manage the con- 
tract effectively. When total allowable cost is greater than or 
less than the range of costs within which the fee-adjustment 
formula operates, the contractor is paid total allowable costs, 
plus the minimum or maximum fee. 

(b)  Appiic~cltiotr. ( 1 ) .4 cost-plus-incentive-fee contract is 
appropriate for services or development and test programs 
when- 

I 
i i )  A cost-reimbursement contract is necessary (see 

10.301 -2 ) :  and 
( i i )  A target cost and a fee adjustment formula can 

be negotiated that are likely to motivate the contractor to 
manage effectively. 

( 2 )  The contract may include technical performance 
incentives when i t  is highly probable that the required devel- 
opment of a major system is feasible and the Government 
has established its performance objectives, at least in general 
terms. This approach also may apply to other acquisitions, if 
the use of both cost and technical performance incentives is 
desirable and administratively practical. 

(3) The fee adjustment formula should provide an 
incenti,,: that will be effective over the full range of reason- 
ably foreseeable variations from target cost. If a high 
maxiniurn fee is negotiated. the contract shall also provide 
for a low niinirnum fee that may be a zero fee or, in rare 
cases, a negative fee. 

( c )  Litl~itariot~,~. No cost-plus-incentive-& contract shall 
be awarded unless a11 limitations in 16.301-3 are complied 
with. 

16.405-2 Cost-plus-award-fee contracts. 
( a )  Uesc riptiorr. .A cost-plus-am ard-fee contract is a cost- 

reimbursement contract that provides for a fee consisting of 
( 1 )  a base amount fixed at inception of the contract and (2) 
an award amount that the contractor may earn in whole or in 
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part during performance and that is sufficient to provide 
motivation for excellence in such areas as quality, timeli- 
ness, technical ingenuity, and cost-effective management. 
The amount of  the award fee to be paid is determined by the 
Government's judgmental evaluation of the contractor's 
performance in terms of the criteria stated in the contract. 
This determination and the methodology for determining 
the award fee are unilateral decisions made solely at the dis- 
cretion of the Government. 

(b) Application. (1) The cost-plus-award-fee contract is 
suitable for use when- 

(i) The work to be performed is such that it is nei- 
ther feasible nor effective to devise predetermined objective 
incentive targets applicable to cost, technical performance, 
or schedule: 

(ii) The likelihood of meeting acquisition objec- 
tives will he enhanced hy using a contract that cffcctivcly 
motivates the contractor toward exceptional performance 
and provides the Government with the flexibility to evalu- 
ate both actual performance and the conditions under which 
it was achieved; and 

(iii) Any additional administrative effort and cost 
required to monitor and evaluate performance are justified 
by the expected benefits. 

(2) The number of evaluation criteria and the require- 
ments they represent will differ widely among contracts. 
The criteria and rating plan should motivate the contractor 
to improve performance in the areas rated, but not at the 
expense of at least minimum acceptable performance in all 
other areas. 

(3) Cost-plus-award-fee contracts shall provide for 
evaluation at stated intervals during performance, so that the 
contractor will periodically be informed of the quality of its 
performance and the areas in which improvement is 
expected. Partial payment of fee shall generally correspond 
to the evaluation periods. This makes effective the incentive 
which the award fee can create by inducing the contractor to 
improve poor performance or to continue good performance. 

(c) Limitations. No cost-plus-award-fee contract shall be 
awarded unless- 

(1) All of the limitations in 16.301-3 are complied 
with; and 

(2) The contract amount, performance period, and 
expected benefits are sufficient to warrant the additional 
administrative effort and cost involved. 

16.406 Contract clauses. 
(a) Insert the clause at 52.216-16, Incentive Price 

Revision-Firm Target, in solicitations and contracts when 
a fixed-price incentive (firm target) contract is contem- 
plated. If the contract calls for supplies or services to be 
ordered under a provisioning document or Government 
option and the prices are to be subject to the incentive price 

revision under the clause, the contracting officer shall use 
the clause with its Alternate I. 

(b) Insert the clause at 52.216-17, Incentive Price 
Revision-Successive Targets, in solicitations and contracts 
when a fixed-price incentive (successive targets) contract is 
contemplated. If the contract calls for supplies or services to 
be ordered under a provisioning document or Government 
option and the prices are to be subject to incentive price 
revision under the clause, the contracting officer shall use 
the clause with its Alternate I. 

(c) The clause at 52.216-7, Allowable Cost and Payment, 
is prescribed in 16.307(a) for insertion in solicitations and 
contracts when a cost-plus-incentive-fee contract or a cost- 
plus-award-fee contract is contemplated. 

(d) The clause at 52.216-10, Incentive Fee, is prescribed 
in l h.307(d) for insertion in solicitations and contracts when 
a cost-plus-incentive-fee contract is contemplated. 

(e) Insert an appropriate award-fee clause in solicitations 
and contracts when an award-fee contract is contemplated, 
provided that the clause- 

(1 )  Is prescribed by or approved under agency acqui- 
sition regulations; 

(2) Is compatible with the clause at 52.216-7, 
Allowable Cost and Payment; and 

(3) Expressly provides that the award amount and the 
award-fee determination methodology are unilateral deci- 
sions made solely at the discretion of the Government. 

Subpart 16.5-Indefinite-Delivery Contracts 

16.500 Scope of subpart. 
(a) This subpart prescribes policies and procedures for 

making awards of indefinite-delivery contracts and estab- 
lishes a preference for making multiple awards of 
indefinite-quantity contracts. 

(b) This subpart does not limit the use of other than com- 
petitive procedures authorized by Part 6. 

(c) Nothing in this subpart restricts the authority of the 
General Services Administration (GSA) to enter into sched- 
ule, multiple award, or task or delivery order contracts 
under any other provision of law. Therefore, GSA regula- 
tions and the coverage for the Federal Supply Schedule 
program in Subpart 8.4 and Part 38 take precedence over 
this subpart. 

(d) The statutory multiple award preference implemented 
by this subpart does not apply to architect-engineer con- 
tracts subject to the procedures in Subpart 36.6. However, 
agencies are not precluded from making multiple awards for 
architect-engineer services using the procedures in this sub- 
part, provided the selection of contractors and placement of 
orders are consistent with Subpart 36.6. 
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l6.SOl. 1 Definitions. 

I 
As used in this subpart-- 
"Ilelivcry order contract" means a contract for supplies 

that does not procure or specify a firm quantity of supplics 
(other than a minimum or maximum quantity) and that pro- 
vides f o r  the issuance of orders for the deli\ cry of supplics 
during the period of the contract. 

Tx& order contract" means a contract for services that 
docs not procure or specify a firm quantity of services (other 
than a minimum or maximum quantity) and that provides 
for the issuance of orders for the performance of tasks dur- 
ing the period of the contract. 

16.501-2 General .  
(a) There are three types of indefinite-delivery contracts: 

definite-quantity contracts, requirements contracts. and 
indefinite-clu;~ntity contr;~cts.  Thc ;qympr i ;~ tc  typc of indcf- 
inite-delivery contract may bc used to acquire supplies 
and/or serviccs when the exact times andlor exact quantities 
of future deliveries arc not known at the time of contract 
award. Pursuant to 10 U.S.C. 2304d and section 303K of 
the Federal Property and Administrative Services Act of 
1949, requircments contracts and indefinite-quantity con- 
tracts are also known as delivery order contracts vr task 
order contracts. 

(b) The various types of indefinite-delivery contracts 
offer the following advantages: 

(1) All three types permit- 
( i )  Government stocks to be maintained at mini- 

mum levels : and 
(ii) Direct shipment to users. 

(7) Indefinite-quantib contracts and requirements 
contracts also permit- 

(i) Flexibility in bath quantities and delivery 
scheduling; and 

(ii) Ordering of supplies or services after require- 
ments materialize. 

(3) Indefinite-quantity contracts limit the 
Government's obligation to the minimum quantity specified 
in the contract. 

(4) Requirements contracts may permit faster delker-  
ies when production lead time is involved, hecause 
contractors are usually willing to maintain limited stocks 
when the Govcrnment will obtain all of its actual purchase 
requirements from the contractor. 

(c) Indefinite-delivery contracts may provide for any 
appropriate cost or pricing arrangement under Part 16. Cost or 
pricing arrangements that provide fhr an estimated quantity of 
supplies or services (r .g. ,  estimated number of labor hours) 
must comply with the appropriate procedures of this subpart. 

16.502 Definite-quantity contracts.  
(a) Dcx~-ipt ion.  Adefinite-quantity contract provides for 

delivery of a definite quantity of specific supplies or ser- 
vices for a fixed period, with deliveries or performance to 
he scheduled at designated locations upon order. 

( h )  Applicution. A definite-quantity contract may be 
used xvhen it can he determined in advance that- 

(1) A definite quantity of  supplies or services will be 
required during the contract period; and 

( 2 )  The supplies or services are regularly available or 
will be available after a short lead time. 

16.503 Requirements  contracts.  
( a )  Description. A requirements contract provides for 

filling all actual purchase requirements of designated 
Government activities for supplies or services during a 
specified contract period, with deliveries or performance to 
be scheduled by placing orders with the contractor. 

( I )  For thc information of offerors and contractors, 
the contracting officer shall state a realistic estimated total 
q ~ ~ a n t i t y  in the solicitation and resulting contract. This esti- 
mate is not a representation to an offeror or contractor that 
the estimated quantity will be required or ordered, or that 
conditions affecting requirements will be stable or normal. 
The contracting officer may obtain the estimate from 
records of previous requirements and consumption, or by 
other means, and should base the estimate on the most cur- 
rent information available. 

( 2 )  The contract shall state, if feasible, the maximum 
limit of the contractor's obligation to deliver and the 
Government's obligation to order. The contract may also 
specify maximum o r  minimum quantities that the 
Government may order under each individual order and the 
maximum that it may order during a specified period of 
ttmc. 

(b)  Application. A requirements contract may be appro- 
priate for acquiring any supplies or services when the 
Government anticipates recurring requirements but cannot 
predetermine the precise quantities of supplies or services 
that designated Government activities will need during a 
definite period. 

(c) Go\wnrnerzt properh furnished for repair. When a 
requirements contract is used to acquire work (cg. ,  repair, 
modification, or overhaul) on existing items of Government 
property, the contracting officer shall specify in the 
Schedule that failure of the Government to furnish such 
items in the amounts or quantities described in the Schedule 
as  "estinlated" or "maximum" will not entitle the contractor 
to any equitable adjustment in price under the Government 
Propert). clause of the contract. 

(d) I,imitations on use of requirements contracts for advi- 
sory und ussistance services. ( 1 )  Except as provided in 
paragraph (d)(2) of this section, no solicitation for a require- 
ments contract for advisory and assistance services in 
excess of three years and $10,000,000 (including all 
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options) may be issued unless the contracting officer or 
other official designated by the head of the agency ilctc~-- 
mines in writing that the ser\,ices required are so u~iicjuc 01. 

highly specialized thnt it is not practicable to mahe ~iiultiple 
awards using the procedures in 16.504. 

(2) The limitation in paragraph ( d l (  I i of this section i \  
not applicable to an acquisition of s u p p l i e  or .;cr\,icc\ that 
includes the acquisition of advisory and assistance s e n  ices. 
if the contracting officer or other official des~gnated h the 
head of the agency determines that the advisory and a s l s -  
tance services are necessaril) incident to. anti not ;I 

significant component of. the contract. 

16.504 Indefinite-quantity contracts. 
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( a )  Dcscriprior~. An indefini te-cluantit) con t rx t  pro\'iclcs 
'or an indefinite cluantit), uithin htated limits. of supplies or 
Gervices during a fixed period. The Go\,ernlnent places 
xders  for individual requirements. Quantity limits Ilia) be 
itated as number of units or as dollar value\. 

( I )  The contract must require the Gowrnnlent to 
x d e r  and the contractor to furnish at lea.st a stated ~ninimurn 
quantity of supplies or services. In addition, il'orilered. the 
:ontractor must furnish an) additional quantities. not to 
:xceed the stated maximum. The contracting officer shoulcl 
:stablish a reasonable maximuni quantity based on niasket 
-esearch, trends on recent contracts for similar supplies or 
,er-vices, survey of potential users. or an) other rationd 
,asis. 

(2) To ensure that the contract ii binding, the ~ n i n -  
num quantity must be more than a noriiin~~l cl~~antit?.. hut i t  
jhould not exceed the amount thnt the Go\.erlilnent i f a i r l ~  
:ertain to order. 

(3) The contract may also specify m:~ximum or r i i i~l i -  

num quantities that the Government may ostler under each 
ask or delivery order and the maximu~ii that i t  way order 
luring a specific period of time. 

(4)  A solicitation and c o n t r x t  for  an indet'initc q u a n -  
ity rnust- 

( i )  Specify the period of the contract. including the 
lumber of options and the period for L+ hich the Clo\crnlncnt 
n a y  extend the contract under each option: 

(ii) Specify the total minimum and maximum 
.luantity of supplies or services the Gwernrnent will acquire 
~ n d e r  the contract; 

(iii) Include a statement of uork ,  specifications. or 
other description, that reasonably dehcribes the general 
scope, nature, complexity, and purpose of the supplies or 
services the Government will ncquire under the contract i n  
a manner that will enable ;I prospecti\,e offeror to decide 
whether to submit an offer: 

( i \ )  State the procedures that the Go\ernment \ \ . i l l  
use in issuing orders. including the ordering rnedia. and. i f  
multiple awards ma! be made. state the procedures and 



i 1 )  Olll! one c~llltl~;lctol~ is c;l~Glt>lc ( 1 1 '  pro\ I &  
ng pertorm;ince 211 the Ic\cl o t ' e l~~ , i l i t~  ~ C C I L I I I - C J  t l i ' i . ; i ~ l ~  [hi' 
,upl~Iieh o r  \er\,ices x e  ~111ique or liigl~l! s p ~ ~ ~ ~ ~ : ~ I i ~ c i l :  

( 2 )  13;1\eii on the c o n t ~ . i i ~ ~ I ~ n ~  oit ' iccr ' \  
ino\\lledge of tlie 111arkct. niorc f,i\.orablc tcrlil, .iniI c o ~ i -  
litions. inclu~ling pricing. \ \ i l l  he prc~\itleii i t '  ,I s~riglc 
L M  ;lrel is ~ i i ~ i d e .  

nterests ol'the Cio\crnrnent. 
(C) The contracting ot'l'iccr  lust iloeun~cnt tlic 

unless- 
(A) The contrxt ing ot't'iccr or otlicl. ottlci;il &\- 

ignateti b> the IxxI 01' the agencl iieterliiinc\ i n  \\ritiriy. < I \  

part of acq~~is i t ion  pliilining. that ~nultiple , i \ ra~.J i  arc not 
practicable. The contr;~cting otticcr or otlicr oltiiial 1 1 i i 1 \ t  

~ leter~i l ine t h ~ t  iml! orlc contr,ictor. ~.;iri ri.a\oiiahl) peri'oi 111 

tlie work bccau>e either the scope ot \\ark i i  unique or 
highl\ specialized or the t,iski so integrall! iclatccl: 

(13) The contracting ott'iccr or othcr o l ' t i c ~ i , l l  tic\- 
ignatecl bq the head ot' the agenih iietcrlilirle\ 111 \\ riti~ig. 
after the e\.alu;~tion ot' offers. th;~t o n 1  oric oiI'ei.i)r is c.ii).i- 
ble of' pru\ icling the \ e n  icei rec~uircil at the leiel ot'quaht! 
required: or 

( C )  On14 one offer is ~.ecei \  ell. 
( i i )  The requirements of ~xlragrapll ic)i 7 ) i i )  of this 

section do not apply if the contracting o t ' f i i ~ r  or other ott'i- 
cia1 debignatecl b) the hc~id 01' the ;lgenc! d c t c ~ i ~ i i n e \  1l1;lt 

the ;iilvi\;ory and 'issistance services iu-e ini iiic~it;il 'ind 1101 a 
significant coliiponent of the coritr~icl. 

16.505 Ordering. 
( a )  Grtic~t.ci1 ( I j The contracting ot'l'ii.e~. doc\ no t  9 11op 

\ize orders ~ ~ n d e r  indet'inlie-deli\,cr> c o n t l - ~ t \ .  
( 2 )  Indi\,idual orders ~iiust elearl! de\cribc J I I  s e n  ices 

to be pert'orlncii o r  supplie.; to he deli\ ereii. 0rilel.s 11ius1 be 
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in fair consideration being given to all awardees prior to 
placing each order; 

( C )  Tailor the procedures to each acquisition: 
(D) Include the procedures in the solicitation 

and the contract; and 
(E) Consider price or cost under each order as 

one of the factors in the selection decision. 
(iii) The contracting officer should consider the 

following when developing the procedures: 
(A)( / )  Past performance on earlier orders under 

the contract. including quality, timeliness and c o t  control. 
(2) Potential impact on other orders placed 

with the contractor. 
(3) Minimum order requirements. 

(B) Formal evaluation plans or scoring of' 
quotes or offers are not required. 

(2) E.rceptiotls to the fiiir opportirrrir\ ~ w ~ c ~ , c . s .  The 
only exceptions to the requirement to pro\ ide each awardee 
a fair opportunity to be considered for each order exzeeding 
$2.500 are- 

(i) The agency need for the supplies o r  scr\ices is 
so  urgent that providing a fair opportunity \voulil result in 
unacceptable delays; 

(ii) Only one awardee is capable of providing the 
supplies or services required at the level of quality required 
because the supplies or services ordered are unique or 
highly specialized: 

( i i i )  The  order must be issued on a sole-source 
basis in the interest of economy and efficiency as a logical 
follow-on to an order already issued under the contract. 
provided that all awardees were given a fair opportunity to 
be considered thr the original order; or 

(iv) It is necessary to place an order to satisfy a 
minimum guarantee. 

( 3 )  Pricing orders. If the contract did not establish the 
price for the supply or service, the contrncting officer ni~lst 
establish prices for each order using the policies and nieth- 
ods in Subpart 15.4. 

(4) Decisiotl doiunzeiltatiorl for orders The contract- 
ing officer must document in the contract file the rationale 
for placement and price of each order. 

(5) Task utld Deliver! Order O I ~ I / I L L L ~ S ~ ) I L I I I .  The head 
of the agency must designate a task-order contract and 
delivery-order contract ombudsman. The ombuds~nan must 
review complaints from contractors and ensure they are 
afforded a fair opportunity to be considered, consistent with 
the procedures in the contract. The ombuclsrnan must be a 
senior agency official who is independent of the contracting 
officer and may be the agency's competition advocate. 

(c) Linlitatiorl 0 1 1  orzieritlg period jbr tcrsk-orclet cotr- 
tracts for ndimisor). rrird nssisrnire ser~'ice.s. ( I ) Except as 
provided for in paragraphs (c)(2) and (c)(3), the ordering 
period of a task-order contract for advisory and assistance 

services. including all options 01. nimlifications. ~ w r ~ n a ! I y  
nia! not eucecd 5 e x \ .  

(1) The 5-year litnit:~tion does not a p p l  \\hen- 
i i )  A longer orclering period is specific;~ll authorized 

b! a tatute: or 
( i i )  The contract is for an acquisitioil of ,~.~pplie\ or 

s e n  ices that includes the acijuisitio~l of ail\ i~ol-! ; i r i ~ l  as\ih- 
tance scn ices  ~ i c l  the i .o~it~.;~cting ot'l'iccr. O I  o t l w  oit'icial 
designated by the head of the agcnc!. de~csriiiries th;it the 
ad \  isor! and assistance scr\,ice\ m incident;il ant1 not I\ i ig- 
nificant component ot the contr,ict. 

( 3  j The cont~. ; ic t in~ ot't'iccr ma:, c \ te~i i i  tile ;ontract on 
:I sole-source basis o r i l  once I'or ;I p~r io i l  not to exceed (1 

months if the contracting ofi'icer. or o t l i e ~  oti'iiial Je\ignared 
b! the head of the 'yency. ilt'tt'rniincs that-- 

( i )  The award of ;I t'ollo\+.-on contr,ict i i  ilelayecl b! 
circuni~tances that \\ere riot ~.c'aiori:tbl! I ' o~~~seeah le  ,rt [lie 
time the initial corit~.:tct \ \as  t~nte~.ed into: ;1111! 

( i i  i The extension i i  nccc.si;~r> to i ' i~iurc continuit! 
of s e n  ice,. pending the A M  ; I I ~  of' I I I C  iollo\\ -011 con t~xc t .  

16.506 Solicitation provisions and contract clauses. 
(:I) Inwrt the clauie at 52.110-18. Orilerins. In wlicita- I 

tions and contracts i\hcri a ~lelinite-clil;~i~li~! contract. a 
req~~iremerits contract. or an i~ ide t ' i~~ i fe - i~u ;~r i t i t~  c o n t r x t  is 
contemplated. 

( b )  Insert a clause sub~tantiall! the same a i  the clause at I 
57.1 10- 19, Order Li~nita[ion\. in solicitation5 and contracts 
when a definite-cliiantit!, conti-act. :;I ~ .cqui~.c '~~ients  ~x)~itr;izt.  
or ;III irlilet'inite-ili~antity contract is contelnpl;ited 

i c )  Insert the clause at 52.116-10. Def'inile Q ~ ~ a n t i t b .  in 
solicitations and cont rx t s  whtn n ilet'inite-ilua~itit contract 

I 
is contenlplatecl. 

id)(  I )  Insert the clause ;it  52.3 10-2 1 .  Recluirenienta. in ( 
solicitations and contracts when ;I r e q u i r ~ ~ i ~ ~ n t s  c o n t r x t  is 
contemplatcd. 

(1) If the contract i \  t'or nonpersonal services and 
related supplies and covers estimated requirenients that 
exceed a specific Go\,ernment acti\.it>'s internal cap;~bility 
to produce or pert'orni. use the cl:iust ui th  it5 Alternate I .  

( 3 )  I t '  the contract includes iubsi\tcncc t'or both 
Go\wnment  use and resale in the s;inle Schedule. and sim- 
i lar proiiucts Iliii! be ;lcquired on :I b r ~ ~ ~ ~ i l - i i a ~ i i e  basia. use 
the clause with its Alternate 11 (but see paragraph ( d j i 5 )  ot 
this section). 

(1) If the contract invol \ ts  ;I pxtial small business 
set-aside, use the clause u,ith its Altcmite 111 (but see para- 
graph ( i i ) (5)  of this sectionj. 

( 5 )  I f  the contract- 
( i )  Includes s~~bs i s tence  t'or Go\ernment  use and 

resale in the same schedule and sirnilx psoducts ma) be 
acquired on ;I branil-name basi\: and 
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I (ii) Involves a partial small business set-aside. use 
the clause with its Alternate IV. 

(e )  Insert the clause at 52.216-22, Indefinite Quantit!. i n  
solicitations and contracts when an indefinite-qi~nntit!. con- 
tract is contemplated. 

(t) Insert the provision at 52.216-27, Single or Multiple 
Awards, in solicitations for indefinite-quantity contracts that 
may result in multiple contract awards. Modify the provi- 
sion to specify the estimated number of awards. Do not use 
this provision for advisory and assistance services contract\ 
that exceed 3 years and $10 million (including all options,. 

(g)  Insert the provision at 52.2 16-28, Multiple A\v:~sds tor 
Advisory and Assistance Services, in solicitations tor ta\l\.- 
order contracts for advisory m d  assistancr s e n  Ices t l i ; ~ ~  

exceed 3 years and $10 million (including all option\). unles\ 
a determination has been rnade under 16.504ic ji2 rii )i A I .  

Modify the provision to specify the estirnotecl nunibcr ol 
awards. 

Subpart 16.6-Time-and-Materials, Labor- 
Hour, and Letter Contracts 

16.601 Time-and-materials contracts. 
(a)  Descripriot~. A time-and-materials contract provide\ 

for acquiring supplies or services on the basis of- 
( I )  Direct labor hours at specified fixed Iioi~rlj  s;~te\ 

that include wages. overhead, general and adrninistrati\c 
expenses. and profit; and 

(2)  Materials at cost, including, if appropriate. ~na te -  
rial handling costs as part of material costs. 

(b)  Application. A time-and-materials contract ma! he 
used only when it is not possible at the time of placing the 
contract to estimate accurately the extent or duration of the 
work or to anticipate costs with any reasonable ilegree 01' 

confidence. 
(1) Govem~r~etl t  . s~~r- \~r i l l~~r~ce .  A time-and-rnnteriitls 

contract provides no positive profit incenti\,e to the ~ o n t r a c -  
tor for cost control o r  labor et'ficiency. Therefore. 
appropriate Government surveillance of contractol- pel-t'or- 
mince  is required to give reasonable Llssurance th~it et't'icie~it 
methods and effective cost controls are beirtg usccl. 

(2) Materid harzdlitlg costs. When included 2s part 
of material costs, lnaterial handling costs shall include on l j  
costs clearly excluded from the labor-hour rate. Muter~~l l  
handling costs may include all appropriate indirect co\ts 
allocated to direct materials in accordance with the contrac- 
tor's usual accounting procedures consistent with Part 3 1 

(3) Optiot~al mrrhod of pricitlg ln~t~r i ( i1 .  When the 
nature of the work to be performed requires the contractor to 
furnish material that it regularly sells to the general public in 
the normal course of its business, the contsuct ma) provide 
for charging material on a basis other than at cost if- 

16.603 Ixttcr contracts. 

16.603-2 Application. 
(A) .A lcttes conti-act tila> lw used \<her1 t I )  the 

C;o\ern~iicrit'\ iiitC~.e\r\ ilclitand that the coiitsactos hc gi\.en 
.I binding i,i)rnrriitilient \ ( I  that iiorh can jral-t ir~ilwdiatel! 
and ( 2 )  negotiating a det ' ini t~\c  contract is not possible in 
sufficient time to inect the require~nrnt ,  H o ~ e \ , e r .  a letter 
contwit should bi- a\  complete  nil definite L i i  ftasihle 
un~ier  thc ci l .cum\t i~ncc~,  

ib )  When a letter contract u~v;tril is based on price com- 
petition. the contracting officer s11itII include an o ~ e r a l l  
price ceiling in the letter contract. 

( c )  E x h  letter contract shall, as secluircd b\ the clause at 
5 2 . 2 1 ( ~ 2 5 ,  Contract Llet'initization. contain ,i negotiated 
ciefinitization schedule including ( I I dates for subliiis\ion of 
the ;ontractor'\ p r i ~ e  propo\;tI. sequilui cost or pricing data. 
c ~ ~ i d ,  i t  s e ~ ~ i ~ i r c . ~ l ,  ~ i l ~ i h c - o r - t ~ ~ r >  and \ ~ ~ I > c o ~ i t ~ . ; ~ c t ~ r i g  pl;~n\.  ( 2 1  
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a date for the start of negotiations, and (3) a target date for 
definitization, which shall be the earliest practicable date for 
definitization. The schedule will provide for definitization 
of the contract within 180 days after the date of the letter 
contract or before completion of 40 percent of the work to 
be performed, whichever occurs first. However, the con- 
tracting officer may, in extreme cases and according to 
agency procedures, authorize an additional period. If, after 
exhausting all reasonable efforts, the contracting officer and 
the contractor cannot negotiate a definitive contract because 
of failure to reach agreement as to price or fee, the clause at 
52.216-25 requires the contractor to proceed with the work 
and provides that the contracting officer may, with the 
approval of the head of the contracting activity, determine a 
reasonable price or fee in accordance with Subpart 15.4 and 
Part 31, subject to appeal as provided in the Disputes clause. 

(d) 'I'he maximum liability of the Government inserted 
in the clause at 52.216-24, Limitation of Government 
Liability, shall be the estimated amount necessary to cover 
the contractor's requirements for funds before definitiza- 
tion. However, it shall not exceed 50 percent of the 
estimated cost of the definitive contract unless approved in 
advance by the official that authorized the letter contract. 

(e) The contracting officer shall assign a priority rating 
to the letter contract if it is appropriate under 11.604. 

16.603-3 Limitations. 
A letter contract may be used only after the head of the 

contracting activity or a designee determines in writing that 
no other contract is suitable. Letter contracts shall not- 

(a) Commit the Government to a definitive contract 
in excess of the funds available at the time the letter contract 
is executed; 

(b) Be entered into without competition when com- 
petition is required by Part 6; or 

(c) Be amended to satisfy a new requirement unless 
that requirement is inseparable from the existing letter con- 
tract. Any such amendment is subject to the same 
requirements and limitations as a new letter contract. 

16.603-4 Contract clauses. 
(a) The contracting officer shall include in each letter 

contract the clauses required by this regulation for the type 
of definitive contract contemplated and any additional 
clauses known to be appropriate for it. 

(b) In addition, the contracting officer shall insert the 
following clauses in solicitations and contracts when a let- 
ter contract is contemplated: 

(1) The clause at 52.216-23, Execution and 
Commencement of Work, except that this clause may be 
omitted from letter contracts awarded on SF 26; 

(2) The clause at 52.216-24, Limitation of 
Government Liability, with dollar amounts completed in a 
manner consistent with 16.603-2(d); and 

(3) The clause at 52.216-25, Contract Definitization, 
with its paragraph (b) completed in a manner consistent 
with 16.603-2(c). If, at the time of entering into the letter 
contract, the contracting officer knows that the definitive 
contract will be based on adequate price competition or will 
otherwise meet the criteria of 15.403-1 for not requiring 
submission of cost or pricing data, the words "and cost or 
pricing data supporting its proposal" may be deleted from 
paragraph (a) of the clause. If the letter contract is being 
awarded on the basis of price competition, the contracting 
officer shall use the clause with its Alternate I. 

(c) The contracting officer shall also insert the clause at 
52.216-26, Payments of Allowable Costs Before 
Definitization, in solicitations and contracts if a cost-reim- 
bursement definitive contract is contemplated, unless the 
acquisition involves conversion, alteration, or repair of 
ships. 

Subpart 16.7-Agreements 

16.701 Scope. 
This subpart prescribes policies and procedures for 

establishing and using basic agreements and basic ordering 
agreements. (See 13.303 for blanket purchase agreements 
(BPA's) and see 35.015(b) for additional coverage of basic 
agreements with educational institutions and nonprofit 
organizations.) 

16.702 Basic agreements. 
(a) Description. A basic agreement is a written instru- 

ment of understanding, negotiated between an agency or 
contracting activity and a contractor, that (1) contains con- 
tract clauses applying to future contracts between the parties 
during its term and (2) contemplates separate future con- 
tracts that will incorporate by reference or attachment the 
required and applicable clauses agreed upon in the basic 
agreement. A basic agreement is not a contract. 

(b) Application. A basic agreement should be used 
when a substantial number of separate contracts may be 
awarded to a contractor during a particular period and sig- 
nificant recurring negotiating problems have been 
experienced with the contractor. Basic agreements may be 
used with negotiated fixed-price or cost-reimbursement 
contracts. 

( I )  Basic agreements shall contain- 
(i) Clauses required for negotiated contracts by 

statute, executive order, and this regulation; and 
(ii) Other clauses prescribed in this regulation or 

agency acquisition regulations that the parties agree to 
include in each contract as applicable. 
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(2) Each basic agreement shall provide for discontin- 
uing its future applicability upon 30 days' written notice by 
either party. 

(3) Each basic agreement shall be reviewed annually 
before the anniversary of its effective date and revised a \  
necessary to conform to the requirements of this regulation. 
Basic agreements may need to be revised before the annual 
review due to mandatory statutory requirements. A basic 
agreement may be changed only by modifying the agreu- 
ment itself and not by a contract incorporating the 
agreement. 

(4) Discontinuing or modifying a basic agreement 
shall not affect any prior contract incorporating the basic 
agreement. 

(5) Contracting officers of one agency should obtain 
and use existing basic agreements of another agency to the 
maximum practical extent. 

(c) Limitations. A basic agreement shall not- 
(1) Cite appropriations or obligate funds; 
(2) State or imply any agreement by the Government 

to place future contracts or orders with the contractor: or 
(3) Be used in any manner to restrict compctition. 

(d) Contracts incorporating basic ugrccvirrrr.,. ( I ) 
Each contract incorporating a basic agreement shall include 
a scope of work and price, delivery, and other appropriate 
terms that apply to the particular contract. The basic agree- 
ment shall be incorporated into the contract by specific 
reference (including reference to each amendment) or hy 
attachment. 

(2) The contracting officer shall include clauses per- 
taining to subjects not covered by the basic agreement, but 
applicable to the contract being negotiated, in the same 
manner as if there were no basic agreement. 

(3) If an existing contract is modified to effect new 
acquisition, the modification shall incorporate the mo5t 
recent basic agreement, which shall apply only to work 
added by the modification, except that this action is not 
mandatory if the contract or modification includes all 
clauses required by statute, executive order. and this regula- 
tion as of the date of the modification. However. if  i t  is in 
the Government's interest and the contractor agrees, the 
modification may incorporate the most recent basic agree- 
ment for application to the entire contract as of the date of 
the modification. 

16.703 Basic ordering agreements. 
(a) Description. A basic ordering agrecment is a written 

instrument of understanding, negotiated between an agency, 
contracting activity, or contracting office and a contractor, 
that contains (1) terms and clauses applying to future con- 
tracts (orders) between the parties during its term, (?) a 
description, as specific as practicable, of supplies or ser- 
vices to be provided, and (3) methods for pricing, issuing. 

and delivering future orders under the basic ordering agree- 
ment. A hasic ordering agreement is not a contract. 

(b)  ,4ppi i ( ,~t iot1.  A basic ordering agreement may be 
used to expeditc contracting for uncertain requirements for 
supplies or sen.ice\ when specific items, quantities, and 
prices are not known at the time the agreement is executed, 
but a substantial number of requirements for the type of sup- 
plic\ or services covered by the agreement are anticipated to 
be purchased from the contractor. Under proper circum- 
stances. the use of these procedures can result in economies 
in ordering parts for equipment support by reducing admin- 
i5trativc lead-time, inventory investment, and inventory 
obsolescence due to design changes. 

(c)  1,itnitiiriotl.s. A basic ordering agreement shall not 
state or imply any agreement by the Government to place 
future contracts or ordcrs with the contractor or be used in 
;in) maiinci to ri'strict compctition. 

( 1 ) Each basic ordering agreement shall- 
( i )  Dcwihc the method for determining prices to 

be paid to the contractor for the supplies or services; 
( i i )  Inclucie delivery terms and conditions or spec- 

ify how they will be determined; 
( i i i )  List one or more Government activities 

authoritcd to iswe ortiers under the agreement; 
( i v )  Spccify the point at which each order 

becomes a binding contract ( e . ~ . ,  issuance of the order, 
acceptance of the order in a specified manner, or failure to 
reject the order within a specified number of days); 

(\ ,)  Pro\idc that failure to reach agreement on 
price for any order issued before its price is established (see 
paragraph (d)(.i) o f  this section) is a dispute under the 
Disputes clause included in the basic ordering agreement; 
and 

(vi) I f  fast payment procedures will apply to 
orders, include the special data required by 13.403. 

( 2 )  Each hasic ordering agreement shall be reviewed 
annually before the anniversary of its effective date and 
revised as necessary to conform to the requirements of this 
regulation. Ba\ic ordering agreements may need to be 
revised before the annual review due to mandatory statutory 
requirements. A basic ordering agreement shall be changed 
only by modifying the agrcement itself and not by individ- 
ual ordcrs issued under it. Modifying a basic ordering 
agreement shall not retroactively affect orders previously 
issued uncler i t .  

(d)  Order \ .  A contracting officer representing any 
Government activity listed in a basic ordering agreement 
may issue ~:rders for required supplies or services covered 
b y  that agreement. 

( 1 )  Before issuing an order under a basic ordering 
agreement. the contracting officer shall- 

( i )  Obtain compctition in accordance with Part 6; 
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(ii) If the order is being placed after competition, 
ensure that use of the basic ordering agreement is not prej- 
udicial to other offerors; and 

(iii) Sign or obtain any applicable justifications 
and approvals, and any determination and findings, and 
comply with other requirements ir, accordance with 1.602- 
l(b), as if the order were a contract awarded independently 
of a basic ordering agreement. 

(2) Contracting officers shall- 
(i) Issue orders under basic ordering agreements 

on Optional Form (OF) 347, Order for Supplies or Services, 
or on any other appropriate contractual instrument; 

(ii) Incorporate by reference the provisions of the 
basic ordering agreement; 

(iii) If applicable, cite the authority under 6.302 in 
each order; and 

(iv) Comply with 5.203 when synopsis is required 
by 5.201. 

(3) The contracting officer shall neither make any 
final commitment nor authorize the contractor to begin 
work on an order under a basic ordering agreement until 
prices have been established, unless the order establishes a 
ceiling price limiting the Government's obligation and 
either- 

(i) The basic ordering agreement provides ade- 
quate procedures for timely pricing of the order early in its 
performance period; or 

(ii) The need for the supplies or services is com- 
pelling and unusually urgent (i.e., when the Government 
would be seriously injured, financially or otherwise, if the 
requirement is not met sooner than would be possible if prices 
were established before the work began). The contracting 
officer shall proceed with pricing as soon as practical. In no 
event shall an entire order be priced retroactively. 
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25.003 Definitions. 
As used in this part- 
"Canadian end product" means an article that- 

( 1 )  Is wholly the growth. product. or manufacture of 
Canada; or 

(2)  In the case of a n  article that consists in whole or in 
part of material\ from another country, has  been 
substantially transformed in ('anada into a new and different 
article of commerce with a name, character. or use distinct 
from that of the article or articles from which it was 
transfornied. The term refcrs to a product offered for 
purchase under a supply contract. but for purposes o f  
calculating the value of the end product includes services 
(except transportation services) incidental to the article. 
provided that the valuc of those incidcntal services does not 
exceed that of the article itself. 

"C'aril~l~uat~ 13abir1 couritrj" illcall5 an! oi' l l iu l o l l o ~ i r l g  
countries: Antigua and Barbuda. Aruha, Hahamas. 
Barbados, B e l i x .  Bri!ish Virgin Islands. Costa Ric;i. 
Dominica, El Salvador. Grenada. Guatemala. Guyana, 
Haiti. Jamaica, Montserrat, Netherlands Antilles. 
hicaragua. Panama, St. Kitts anti Nebis. St. I.ucia, St. 
Vincent and the Grenadines, Trinidad and 7i)bago. 

"Caribbean Basin country end procluct" means an article 
that- 

(1 ) Is wholly the growth, product, or manufacture of a 
Caribbean Basin country: or 

(2) In the case of an article that consists in whole or in 
part of materials from another country, has been 
substantially transformed in a Caribbean Basin countrv into 
a new and different xt ic le  of commerce with a name, 
character. or use distinct from that of the article or articles 
from which it was transformed. The term refers to a product 
offered for purchase under a supply contract. but for 
purposes of calculating the valuc of the end product 
includes services (except transportation ser\,ices) incidentd 
to the article. provided that the valuc of those incidental 
services does not exceed that o f  the article ~tself.  The tenn 
excludes products that are excluded tram duty-free 
treatment fhr (:aribbcan countries under I9 1I.S.C. 2703(b), 
which presently are- 

(i) Textiles and apparel articles that arc subject to 
textile agreements; 

(ii) Footwear, handbags, luggage, tlat goods, work 
gloves, and leather wearing apparcl not designated as 
eligible articles for the purpose o f  the Generalized System 
of Preferences under Title V of the Trade Act of 1974; 

(iii) Tuna, prepared or preserved in any manner in 
airtight containers; 

(iv) Petroleum, or any product derived from 
petroleum; and 

(v) Watches and watch parts (including cases, 
bracelets. and straps) of whatever type including, but not 
limited to, mechanical, quartz digital, or quartz analog, if 
such watches or watch parts contain any material that is  the 
product of any country to which the Harmonized Tariff 
Schedule of the United States (HTSUS) column 2 rates of 
duty apply. 

"Civil aircraft and related articles" means- 
( 1  ) All aircraft other than aircraft to be purchased for 

use by the Department of Defense or the U.S. Coast Guard; 
(1) The engines (and parts and components for 

incorporation into the engines) of these aircraft; 
(3) Any other parts, components, and subassemblies 

for incorporation into the aircraft; and 
(4) Any ground flight simulators, and parts and 

components of these simulators, for use with respect to the 
aircraft. bvhether to he used as original or replacement 
equipment in the manufacture, repair, maintenance, 
rebuilding, modification, or conversion of the aircraft and 
without regard to whether the aircraft or articles receive 
duty-free treatment under section 601(a)(2) of the Trade 
Agreements Act. 

"Chnstruction material" means an article, material, or 
supply brought to the construction site by a contractor or 
subcontractor for incorporation into the building or work. 
The term also includes an item brought to the site 
preassembled from articles, materials, or supplies. 
However, emergency life safety systems, such as emergency 
lighting, fire alarm, and audio evacuation systems, that are 
discrete systems incorporated into a public building or work 
and that are produced as complete systems, are evaluated a s  
a single and distinct construction material regardless of 
when or how the individual parts or components of those 
systems are delivered to the construction site. Materials 
purchased directly by the Government are supplies, not 
construction material. 

"Cost of components" means- 
(1)  For components purchased by the contractor, the 

acquisition cost. including transportation costs to the place 
of incorporation into the end product (whether or not such 
costs are paid to a domestic firm), and any applicable duty 
(whether or not a duty-free entry certificate is issued); or 

( 2 )  For components manufactured by the contractor, 
all costs associated with the manufacture of the component, 
including transportation costs as  described in paragraph (1) 
of this definition, plus allocable overhead costs, but 
excluding profit. Cost of components does not include any 
costs associated with the manufacture of the end product. 

"Customs territory of the United States" means the 
States, the District of Columbia, and Puerto Rico. 

"Designated country" means any of the following 
countries: 
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Aruba 
Austria 
Bangladesh 
Belgium 
Benin 
Bhutan 
Botswana 
Burkina Faso 
Burundi 
Canada 
Cape Verde 
Central African 

Republic 
Chad 
Comoros 
Denmark 
Djibouti 
Equatorial Guinea 
Finland 
France 
Gambia 
Germany 
Greece 
Guinea 
Guinea-Bissau 
Haiti 
Hong Kong 
Ireland 
Israel 
Italy 
Japan 
"Designated country 

that- 

Kiribati 
Korea, Republic of 
Lesotho 
Liechtenstein 
Luxembourg 
Malawi 
Maldives 
Mali 
Mozambique 
Nepal 
Netherlands 
Niger 

Norway 
Portugal 
Rwanda 
Sao Tome and Principe 
Sierra Leone 
Singapore 
Somalia 
Spain 
Sweden 
Switzerland 
Tanzania U.R. 
Togo 
Tuvalu 
Uganda 
United Kingdom 
Vanuatu 
Western Samoa 
Yemen 

end product" means an article 

(1) Is wholly the growth, product, or manufacture of a 
designated country; or 

(2) In the case of an article that consists in whole or in 
part of materials from another country, has been 
substantially transformed in a designated country into a new 
and different article of commerce with a name, character, or 
use distinct from that of the article or articles from which it 
was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of 
~alculating the value of the end product includes services 
(except transportation services) incidental to the article, 
provided that the value of those incidental services does not 
exceed that of the article itself. 

"Domestic construction material" means- 
(1) An unmanufactured construction material mined 

or produced in the United States; or 
(2) A construction material manufactured in the 

United States, if the cost of its components mined, 
produced, or manufactured in the United States exceeds 50 
percent of the cost of all its components. Components of 

foreign origin of the same class or kind for which 
nonavailability determinations have been made are treated 
as domestic. 

"Domestic end product" means- 
(1) An unmanufactured end product mined or 

produced in the United States; or 
(2) An end product manufactured in the United States, 

if the cost of its components mined, produced, or 
manufactured in the United States exceeds 50 percent of the 
cost of all its components. Components of foreign origin of 
the same class or kind as those that the agency determines 
are not mined, produced, or manufactured in sufficient and 
reasonably available commercial quantities of a satisfactory 
quality are treated as domestic. Scrap generated, collected, 
and prepared for processing in the United States is 
considered domestic. 

"Domcstic offcr" means an offer of a domestic end 
product. When the solicitation specifies that award will be 
made on a group of line items, a domestic offer means an 
offer where the proposed price of the domestic end products 
exceeds 50 percent of the total proposed price of the group. 

"Eligible offer" means an offer of an eligible product. 
When the solicitation specifies that award will be made on 
a group of line items, an eligible offer means a foreign offer 
where the combined proposed price of the eligible products 
and the domestic end products exceeds 50 percent of the 
total proposed price of the group. 

"Eligible product" means a foreign end product that is 
not subject to discriminatory treatment under either the Buy 
American Act or the Balance of Payments Program, due to 
applicability of a trade agreement to a particular acquisition. 

"Foreign construction material" means a construction 
material other than a domestic construction material. 

"Foreign contractor" means a contractor or subcontractor 
organized or existing under the laws of a country other than 
the United States. 

"Foreign end product" means an end product other than 
a domestic end product. 

"Foreign offer" means any offer other than a domestic 
offer. 

"Israeli end product" means an article that- 
(1) Is wholly the growth, product, or manufacture of 

Israel; or 
(2) In the case of an article that consists in whole or in 

part of materials from another country, has been 
substantially transformed in Israel into a new and differenl 
article of coinmzrce with a name, character, or use distincl 
from that of the article or articles from which it was 
transformed. 

"Mexican end product" means an article that- 
(1) Is wholly the growth, product, or manufacture of 

Mexico; or 
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contractor should have made the request bcforc contract 
award, the contracting officer may deny the request. 

(b) The contracting officer must base eLaluation of any 
request for a determination regarding the inapplicability of 
the Buy American Act made after contract award o n  
information required by paragraphs (c) and (d) of the 
applicable clause at 52.225-9 or 52.225-1 1 antl'or other 
readily available information. 

(c) If a determination, under 25.202(a). is made after 
contract award that an exception to the Buy American Act 
applies, the contracting officer must negotiate arlcquate 
consideration and modify the contract to allow use of thc 
foreign construction material. When the basis I'or the 
exception is  the unreasonable price of a dorneslic 
construction material, adequate consideration is at least the 
differential established in 1,5.202(a) or in accordance with 
agency ?rocedures. 

25.206 Noncompliance. 
The contracting officer must- 
(a) Review allegations of Buy American Act violations; 
(b) Unless fraud is suspected, notify the contractor of the 

apparent unauthorized use of foreign construction material 
and request a reply, to include proposed corrective action; 
and 

(c) If the review reveals that a contractor or 
subcontractor has used foreign construction material 
without authorization, take appropriate action, including 
one or more of the following: 

( I )  Process a determination concerning the 
inapplicability of the Buy American Act in accordance with 
25.205. 

(2) Consider requiring the removal and rcplacemcnt 
of the unauthorized foreign construction material. 

(3) If removal and replacement ol' forcign 
construction material incorporated in a building or work 
would be impracticable, cause undue delay, or otherwise be 
detrimental to the interests of the Government, the 
contracting officer may determine in writing that the foreign 
construction material need not be removed and replaced. A 
determination to retain foreign construction material does 
not constitute a determination that an exccption to the Buy 
American Act applies, and this should be stated in the 
determination. Further, a determination to retain foreign 
construction material does not affect the Government's right 
to suspend or debar a contractor, subcontractor. or supplicr 
for violation of the Buy American Act, or to exercise other 
contractual rights and remedies, such as reducing the 
contract price or terminating the contract for default. 

(4) If the noncompliance is sufficiently serious, 
consider exercising appropriate contractual remedies, such 
as terminating the contract for default. Also consider 
preparing and forwarding a report to the agency suspending 

or debarring ofl'icial in accordance with Subpart 9.4. If the 
noncompliance appears to be fraudulent, refer the matter to 
other appropriate agency officials, such as the officer 
rcsponsiblc for criminal investigation. 

Subpart 25.3-Balance of Payments Program 

25.300 Scope of subpart .  
I'his subpart provides policies and procedures 

implementing the Balance of Payments Program. It applies 
to contracts for the purchase of supplies for use outside the 
United States, and contracts for construction, alteration, or 
repair of any public building or public work outside the 
United Statcs. 

25.301 General. 
The. f3al~1ncc of' P;ivmcnti Progrim restricts the purchase 

of iupplies that are not domestic end products, for use 
outside the I!nitcd States, and restricts the use of 
construction materials that are not domestic, for 
performance of construction contracts outside the United 
States. Its restrictions arc similar to those of the Buy 
American Act. I t  uses the same definitions and evaluation 
procedures, except that a 50  percent factor generally is used 
to determine unreasonable cost. Exceptions to the Balance 
of I'ayments Program, especially for construction materials, 
are generally determined prior to solicitation and 
assignment of contracting responsibility. The contracting 
officer must identify excepted supplies and construction 
materials in the contract. 

25.302 Policy. 
Except a i  provided in 25.303, acquire only domestic end 

products for use outside the United States, and use only 
domestic construction materials for construction. repair, or 
maintenance of real property outside the United States. 

25.303 Exceptions. 
A forcign end product may be acquired for use outside 

the United States. or a foreign construction material may be 
c w d  in construction outside the United States, withoul 
regard to the restrictions of the Balance of Payment: 
Program if- 

( a )  The estimated cost of  the end product does not exceed 
the simplified acquisition threshold; 

( b )  The end product or construction material is listed a1 
25.104. or the head of the contracting activity determines 
that a requirement- 

( I )  ('an only be filled by a foreign end product 01 

construction material (see 25.103(b)); 
( 2 )  I S  for end products or construction materials that. 

by their nature or as a practical matter, can only be acquired 
in the geographic area concerned, e.g., ice or books; or bulk 
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material, such as sand, gravel, or other soil material, stone, 
concrete masonry units, or fired brick; or 

(3) Is for perishable subsistence products and delivery 
from the United States would significantly impair their 
quality at the point of consumption; 

(c) The acquisition of foreign end products is required by 
a treaty or executive agreement between governments; 

(d) The end products are- 
(1) Petroleum products; or 
(2) For commissary resale; 

(e) The end products are eligible products subject to the 
Trade Agreements Act, NAFTA, or the Israeli Trade Act, or 
the construction material is subject to the Trade Agreements 
Act or NAFTA; 

(f) The cost of the domestic end product or construction 
material (including transportation and handling costs) 
cxcccds thc cost of thc forcign cnd product or co~~sLruction 
material by more than 50 percent, or a higher percentage 
specifically authorized by the head of the agency; or 

(g) The head of the agency has determined that it is not 
in the public interest to apply the restrictions of the Balance 
of Payments Program to the end product or construction 
material or that it is impracticable to apply the restrictions 
of the Balance of Payments Program to the construction 
material. 

25.304 Procedures. 
(a) Solicitation of offers. The contracting officer must 

identify, in the solicitation, supplies and construction 
materials known in advance to be excepted from the 
procedures of this subpart. 

(b) Evaluation of offers. The contracting officer must- 
(1) Evaluate offers for supplies in accordance with 

Subpart 25.5; and 
(2) Evaluate offers proposing foreign construction 

material by using the procedures at 25.204, except that a 
factor of 50 percent or a higher percentage (see 25.303(f)) 
must be applied to foreign construction material proposed 
for exception from the requirements of the Balance of 
Payments Program on the basis of unreasonable cost of 
domestic construction materials. 

(c) Other procedures for construction. For construction 
contracts, the procedures at 25.203, 25.205, and 25.206, for 
determinations and noncompliance under the Buy American 
Act, are also applicable to determinations and 
noncompliance under the Balance of Payments Program. 

Subpart 25.4-Trade Agreements 

25.400 Scope of subpart. 
(a) This subpart provides policies and procedures 

applicable to acquisitions that are subject to- 

(1) The Trade Agreements Act (the Agreement on 
Govcrnmcnt Procurement, as approved by Congress in the 
Trade Agreements Act of 1979 (19 U.S.C. 25011 et seq.), 
and as amended by the Uruguay Round Agreements Act 
(Pub. L. 103-465)); 

(2) The Caribbean Basin Trade Initiative (the 
determination of the U.S. Trade Representative that end 
products granted duty-free entry from countries designated by 
the President as beneficiaries under the Caribbean Basin 
Economic Recovery Act (19 U.S.C. 2701, rt seq.), with the 
exception of the Dominican Republic and Honduras, must be 
treated as eligible products under the Trade Agreements Act); 

(3) NAFTA (the North American Free Trade 
Agreement, as approved by Congress in the North American 
Free Trade Agreement Implementation Act of 1993 (19 
U.S.C. 3301 note)); 

(4) The Israeli Trade Act (the IJ.S.-Israel Free Trade 
Area Agreement, as approved by Congress in the United 
States-lsrael Free Trade Area Implementation Act of 1985 
(19 U.S.C. 21 12 note)); or 

(5) The Agreement on Trade in Civil Aircraft (U.S. 
Trade Representative waiver of the Buy American Act for 
signatories of the Agreement on Trade in Civil Aircraft, as 
implemented in the Trade Agreements Act of 1979 (19 
U.S.C. 2513)). 

(b) For application of the trade agreements that are 
unique to individual agencies, see agency regulations. 

25.401 Exceptions. 
(a) This subpart does not apply t o -  

(1) Acquisitions set aside for small businesses; 
(2) Acquisitions of arms, ammunition, or war 

materials, or purchases indispensable for national security 
or for national defense purposes, including all services 
purchased in support of military forces located overseas; 

(3) Acquisitions of end products for resale; 
(4) Acquisitions under Subpart 8.6. Acquisition from 

Federal Prison Industries, Inc., and Subpart 8.7, Acquisition 
from Nonprofit Agencies Employing People Who Are Blind 
or Severely Disabled; 

( 5 )  Other acquisitions not using full and open 
competition, if authorized by Subpart 6.2 or 6.3, when the 
limitation of competition would preclude use of the 
procedures of this subpart (but see 6.303-l(d)); or sole source 
acquisitions justified in accordance with 13.501(a); and 

(6) Acquisitions of the following excluded services: 
(i) Automatic data processing (ADP) 

telecommunications and transmission services, except 
enhanced (i.e., value-added) telecommunications services. 

(ii) Research and development. 
(iii) Transportation services (including launching 

services, but not including travel agent services). 
(iv) Utility services. 
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( b ) ( l )  Other services not co\,cred by the Trade 
Agreements Act are- 

(i) Dredging; and 
(ii) Management and operation contracts to certain 

Government or privately owned facilities used for 
Government purposes, including Federally Fundccl 
Research and Development Centers (FFRD('s). 

(2 )  Other services not covered by NAtI 'A are-- 
(i) ADP teleprocessing and timesharing ser\icc,\ 

(D305), telecommunications network management services 
(D316), automated news services, data services or other 
information services ( D 3  17), and other ADP and 
telecommunications services (D3W) (Federal Ser\,ice Code 
from the Federal Procurement Data System ProductScrvicc 
Code Manual indicated in parentheses): 

(ii) Operation of all facilities by thc Ilepartmcnt of 
Defense, Department of Energy. or rhe Wational Aurcin;~rttic,\ 
and Space Administration; and all Go~crnmcnt -owned  
research and development facilities or Go~crnrnent-owned 
environniental laboratories: 

(iii) Maintenance, repair, modit'ication. rebuilding 
and installation of equipment related to ships; and 

(iv) Nonnuclear ship repair. 

25.402 General. 
The trade agreements waive the applicability of the Buy 

American Act or the Balance of Payments Program for 
some foreign supplies and construction materials from 
certain countries. The Trade Agreements ; k t  and NAF'I'A 
specify procurement procedures designed to ensure 
fairness. 'The value of the acquisition is a determining 
factor in the applicability of the trade agreements. When 
the restrictions of the Buy American Act or the Balance of 
Payments Program are waived for eligible products. offcrs 
of such products (eligible offcrs) receive equal 
consideration with domestic offcrs. Under the Trade 
Agreements Act, only lJ.S.-madc end products or cligible 
products may be acquired (also see 2.5.403(c)). See Subpart 
25.5 for evaluation procedures for supply contracts subject 
to trade agreements. 

25.403 Trade Agreements Act. 
(a) Getzrrul. The  Agreement on Government 

Procurement of the Trade Agreements Act-- 
(1)  Waives application of the Buy American Act and 

the Balance of Payments Prograrn to the end products and 
construction materials of designated countries; 

(2)  Prohibits discriminatory practices based on 
foreign ownership; 

(3) Restricts purchases to end products identified in 
25.403(c): 

(4) Requires certain procurement procedures designed 
to ensure fairness (see 3 . 4 0 8 ) .  

( I  i ' / r / ~ o l l .  ( I  I Except as pro\ ided in 25.401. the 
'I'ratle ~ Z ~ r c e n i e n t \  iZct iipplies to a n  acquisitiun for supplies 
or scr\'icc\ i f  the c s t i m a t d  \,slue of the acquisition is 
S l X O . 0 0 0  or niorc: the l'rade Agreements .Act applies to an 
:icyuis~tion tor construction i f '  the cstirnateti \ a l w  oc the 
acquisition i4  S7,14.7.!100 or niorc. 1'11c\e iiollar thrcsholdi 
t~cc;tnic cKccti\c J<inuar> 1 .  1WS. anti are subject to 
rc\isiori h!. !he L'.S. I'railc Kcpresentati~c appriiximately 
ever) 7 yc.~rs (see I:xccuti\c Order 11700). 

( 2 )  ' I l l  ilctcrrninc, M hctlicr the Trade Agreements Act 
a p p l ~ c s  [o the acquisi! io~~ products [I) Icclc. rental, or 
lease-purchase contract rincluding lease-to-o\~nership, or 
leasc-witll-optiorl-to purchae) .  calculate tlic csiimated 
acquisition \ alue as follo\\s: 

( i )  If 'a tired-term contract of I.! rnonlhs or less is 
wntcmplateti .  use the total estimated \,slue of the 
x ~ ( ~ ~ ~ i \ i t i c i n  

( i i )  I f  ; I  fiseri-term contract of   no re than I:! months 
is contcnipl;~tcil. ilsc the tot;~l estimated value of the 
acquisition plus the estimated residual ~ a l u e  of the leased 
equipment at the conclusion of the contemplated term of the 
contract. 

(iii) I t  an inticfinite-term contract is contemplated. 
uie the cst~niatcd niorithl> payment multiplied b!. the total 
nuniher of month\ that ordering would be possible under the 
proposed contract. I.?.. the initial ordering period plus any 
optional ordering periods. 

( iv)  I f  therc is any doubt as to tht: contemplated 
term of the contract. use the estimated monthly payment 
multiplied hy 48. 

(3) The estimated value includes the value of all 
options. 

( 3 )  It', in any 17-month period, r e c ~ ~ r r i n g  or multiple 
awards for the same type of product o r  products are 
anticipated, use the total estimated value of these projected 
a ~ a r d s  to rtetcrniinc ~ l i e t h e r  the Trade Agreements Act 
applies. 110 not divide any acquisition with the intent of 
reducing the estimated value of the acquisition below the 
dollar threshold ot' the Trade Agreements .4ct. 

( c )  Purc~l~usc~ rc,.str~ctiotl. ( 1  ) In acquisitions subject to the 
Trade Agreements Act, acquire only U.S.-made end 
products or eligible products (designated, Caribbean Basin, 
or NAFTA country end products) unless offers for such end 
products are cithcr no[ received or are insufficient to fulfill 
the requirements. 

( 2 )  This restriction does not apply to purchases by the 
Department of Ilefense from a countr) with which it has 
entered into a reciprocal agreement. a s  provided in 
departmental regulations. 

25.404 Caribbean Basin Trade Initiative. 
Under the ('aribhem Basin Trade Initiative, the United 

State4 Trade Iicprcscntative has determined that, for I 
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acquisitions subject to the Trade Agreements Act, Caribbean 
Basin country end products must be treated as eligible 
products. This determination is effective until September 
30, 2000. The U.S. Trade Representative may extend these 
dates through a document in the Federal Register. 

25.405 North American Free Trade Agreement 
(NAFTA). 
(a) An acquisition of supplies is not subject to NAFTA if 

the estimated value of the acquisition is $25,000 or less. For 
acquisitions subject to NAFTA, evaluate offers of NAFTA 
country end products without regard to the restrictions of 
the Buy American Act or the Balance of Payments Program, 
except that for acquisitions with an estimated value of less 
than $53,150, only Canadian end products are eligible 
products. Eligible products from NAFTA countries are 
entitled to the nondircriminatorv treatment of the Tradc 
Agreements Act. NAFTA does not prohibit the purchase of 
other foreign end products. 

(b) NAFTA applies to construction materials if the 
estimated value of the construction contract is $6,909,500 
or more. 

(c) The procedures in 25.408 apply to the acquisition of 
NAFTA country services, other than services identified in 
25.401. NAFTA country services are services provided by 
a firm established in a NAFTA country under service 
contracts with an estimated acquisition value of $53,150 or 
more ($6,909,500 or more for construction). 

25.406 Israeli Trade Act. 
Acquisitions of supplies by most agencies are subject to 

the Israeli Trade Act, if the estimated value of the 
acquisition is $50,000 or more but does not exceed the 
Trade Agreements Act threshold for supplies (see 
25.403(b)(1)). Agencies other than the Department of 
Defense, the Department of Energy, the Department of 
Transportation, the Bureau of Reclamation of the 
Department of the Interior, the Federal Housing Finance 
Board, and the Office of Thrift Supervision must evaluate 
offers of Israeli end products without regard to the 
restrictions of the Buy American Act or the Balance of 
Payments Program. The Israeli Trade Act does not prohibit 
the purchase of other foreign end products. 

25.407 Agreement on Trade in Civil Aircraft. 
Under the authority of Section 303 of the Trade 

Agreements Act, the U.S. Trade Representative has waived 
the Buy American Act for civil aircraft and related articles, 
that meet the substantial transformation test of the Trade 
Agreements Act, from countries that are parties to the 
Agreement on Trade in Civil Aircraft. Those countries are 
Austria, Belgium, Bulgaria, Canada, Denmark, Egypt, 

Finland, France, Germany, Greece, Ireland, Italy, Japan, 
Luxembourg, Macao, the Netherlands, Norway, Portugal, 
Romania, Spain, Sweden, Switzerland, and the United 
Kingdom. 

25.408 Procedures. 
(a) If the Trade Agreements Act or NAFTA applies (see 

25.401), the contracting officer must- 
(1) Comply with the requirements of 5.203, 

Publicizing and response time; 
(2) Comply with the requirements of 5.207, 

Preparation and Transmittal of Synopses, including the 
appropriate "Numbered Note" (5.207(e)(2)) for contracts 
that are subject to the Trade Agreements Act; 

(3) Not include technical requirements in solicitations 
solely to preclude the acquisition of eligible products; 

(4) Specifv in rolicitations that offerors must suhmit 
offers in the English language and in U.S. dollars (see 
52.214-34, Submission of Offers in the English Language, 
and 52.214-35, Submission of Offers in U.S. Currency, or 
paragraph (c)(5) of 52.215-1, Instruction to Offerors- 
Competitive Acquisitions); and 

(5) Provide unsuccessful offerors from designated or 
NAFTA countries notice in accordance with 14.409-1 or 
15.503. 

(b) See Subpart 25.5 for evaluation procedures and 
examples. 

Subpart 25.5-Evaluating Foreign Offers- 
Supply Contracts 

25.501 General. 
The contracting officer- 
(a) Must apply the evaluation procedures of this subpart 

to each line item of an offer unless either the offer or the 
solicitation specifies evaluation on a group basis (see 
25 .503); 

(b) May rely on the offeror's certification of end product 
origin when evaluating a foreign offer; 

(c) Must identify and reject offers of end products that 
are prohibited or sanctioned in accordance with Subparts 
25.6 and 25.7; and 

(d) Must not use the Buy American Act and Balance of 
Payments Program evaluation factors prescribed in this 
subpart to provide a preference for one foreign offer over 
another foreign offer. 

25.502 Application. 
(a) Unless otherwise specified in agency regulations, 

perform the following steps in the order presented: 
(1) Eliminate all offers or offerors that are 

unacceptable for reasons other than price; e.g., 
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"Unallowable cost" means any cost which, under tho 
provisions of any pertinent law, regulation, or contract, 
cannot be included in prices, cost-reimbursements, or settle- 
ments under a Government contract to which it  is allocable. 

"Variance" means the difference between a preestablished 
measure and an actual measure. 

"Weighted average cost" means an inventory costing 
method under which an average unit cost is computed peri- 
odically by dividing the sum of the cost of beginning 
inventory plus the cost of acquisitions by the total number of 
units included in these two categories. 

31.002 Availability of accounting guide. 
Contractors needing assistance in developing or impro~ - 

ing their accounting systems and procedures may request a 
copy of the guide entitled "Information for Contractors" 
(DCAAP 7641 .YO). The guide is available from- 

Headquarters, Defense Contract Audit Agency 
Operating Administrative Office 
8725 John J Kingman Road, Suite 2135 
Fort Belvoir, VA 22060-6219 

Telephone No. (703) 767-1066 

Telefax No. (703) 767-1061. 

Subpart 31.1-Applicability 

31.100 Scope of subpart. 
This subpart describes the applicability of the cost princi- 

ples and procedures in succeeding subparts of this part to 
various types of contracts and subcontracts. It also describes 
the need for advance agreements. 

31.101 Objectives. 
In recognition of differing organizational characteristics, 

the cost principles and procedures in the succeeding subparts 
are grouped basically by organizational type; e.g., commcr- 
cia1 concerns and educational institutions. The overall 
objective is to provide that, to the extent practicable, all orga- 
nizations of similar types doing similar work will follow the 
same cost principles and procedures. To achieve this unifor- 
mity, individual deviations concerning cost principles require 
advance approval of the agency head o r  designee. Class 
deviations for the civilian agencies require advance approval 
of the Civilian Agency Acquisition Council. Class deviations 
for the National Aeronautics and Space Administration 
require advance approval of the Associate Administrator for 
Procurement. Class deviations for the Department of  
Defense require advance approval of the Director of Defense 
Procurement, Office of the Under Secretary of Defense for 

I Acquisition, Technology, and Logistics. 

3 1.102 Fixed-price contracts. 
The applicable subparts of Part 31 shall be used in the 

pricing of fixed-price contracts, subcontracts, and modifica- 
tions to contracts and subcontracts whenever (a) cost analysis 
is performed, or (b) a fixed-price contract clause requires the 
determination or negotiation of costs. However, application 
of cost principles to fixed-price contracts and subcontracts 
shall not be construed as a requirement to negotiate agree- 
ments on individual elements of cost in arriving at agreement 
on the total price. The final price accepted by the parties 
reflects agreement only on the total price. Further, nohvith- 
standing the mandatory use of cost principles, the objective 
will continue to be to negotiate prices that are fair and rea- 
sonable, cost and other factors considered. 

31.103 Contracts with commercial organizations. 
This catecorv includes all contracts and contract 

modifications for supplies, services, or experimental, devel- 
opmental, or research work negotiated with organizations 
other than educational institutions (see 31.104), construction 
and architect-engineer contracts (see 31.105), State and local 
governments (see 31.107) and nonprofit organizations (see 
31.108) on the basis of cost. 

(a) The cost principles and procedures in Subpart 31.2 
and agency supplements shall be used in pricing negotiated 
supply, service, experimental, developmental, and research 
contracts and contract modifications with commercial organi- 
zations whenever cost analysis is performed as required by 
15.404-I(c). 

(b) In addition, the contracting officer shall incorporate 
the cost principles and procedures in Subpart 31.2 and agency 
supplements by reference in contracts with commercial orga- 
nizations as the basis for- 

( 1) Determining reimbursable costs under- 
( i )  Cost-reimbursement contracts and cost-reim- 

bursement subcontracts under these contracts performed by 
commercial organizations and 

(ii) The cost-reimbursement portion of time-and- 
materials contracts except when material is priced on a basis 
other than at cost (see 16.601@)(3)); 

(2) Negotiating indirect cost rates (see Subpart 42.7); 
(3) Proposing, negotiating, or determining costs under 

terminated contracts (see 49.103 and 49.1 13); 
(4) Price revision of fixed-price incentive contracts 

(see 16.204 and 16.403); 
(5) Price redetermination of price redetermination 

contracts (see 16.305 and 16.206); and 
(6) Pricing changes and other contract modifications. 

31.104 Contracts with educational institutions. 
This category includes all contracts and contract modifi- 

cations far research and development, training, and other 
work performed by educational institutions. 
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(a) The contracting officer shall incorporate the cost 
principles and procedurcs in Subpart 31.3 by refcrencc in 
cost-reimbursement coritsach with cd~~cat ional  institutions 
as the basis for-- 

( 1 )  Determining reiniburs;iblc costs under the con- 
tracts and cost-reimbursement subcontracts thereunder 
performed by educational institutions; 

(2) Negotiating indirect cost rates; and 
(3) Settling costs of cost-reimbursement terminated 

contracts (see Subpart 49.3 and 49.109-7). 
(b )  The cost principles in this subpart are to be used as a 

guide in evaluating costs in connection with negotiating 
fixed-price contracts and termination settlements. 

31.105 Construction and architect-engineer contracts. 
(a) This category includes all contracts and contract 

modificationi; neqotiated (111 the h:~si\ of' c o ~ t  \sith o rqmim-  
tions other than educational institutions (see 31.104). State 
and local governments (see 31.107). and nonprofit organiza- 
tions except those exempted under O M B  ('ircular A- 122 
(see 31.108) for construction management or construction, 
alteration or repair of buildings, bridges. roads, or other 
kinds of real property. I t  also includes architect-engineer 
contracts related to construction projects. It docs not include 
contracts for vessels. aircraft, or other kinds of personal 
property. 

(b) Except as otherwise provided in (d) of this section, the 
cost principles and procedures in Subpart 31.2 shall be used in 
the pricing of contracts and contract modifications in this cat- 

I egory if cost analysis is performed as required by 15.404- I(c). 
(c) In addition, the contracting officer shall incorporate 

the cost principles and procedures in Subpart 3 1.2 (as modi- 
fied by (d) of this section by reference in contracts in this 
category as the basis for- 

(1) Determining reimbursable costs under cost-rcirn- 
bursement contracts. including cost-reimbursement 
subcontracts thereunder: 

(2) Negotiating indirect cost rates; 
(3) Proposing, negotiating. or determining costs under 

terminated contracts: 
(4) Price revision of fixed-price incentive contracts: 

and 
(5) Pricing changes and other contract modifications. 

(d) Except as otherwise provided in this paragraph (d), the 
allowability of costs for construction and architect-engineer 
contracts shall be determined in accordance with Subpart 
3 1.2. 

(1) Because of widely varying factors such as the 
nature, size, duration, and location of the construction pro- 
ject, advance agreements as  set forth in 31.109, for such 
items as home office overhead, partners' compensation, 
employment of consultants. and equipment usage costs. are 
particularly important in construction and architect-engi- 

neer contracts. When appropriate, they serve to express the 
parties' understanding and avoid possible subsequent dis- 
putcs or disallowances. 

(2)  "Construction equipment," as used in this sec- 
tion, means equipment (including marine equipment) in 
sound workablc condition. cithcr owned or con~rol lcd by 
the contractor or the subcontractor at any tier, or obtained 
from a commercial renlal sourcc, and furnished for use 
under Government contracts. 

(i) Allowable ownership and operating costs shall 
be determined as  follows: 

(A)  Actual cost data shall be used when such 
data can be determined for both ownership and o p e r  '1 t '  tons 
costs for each piece of equipment, or groups o f  similar ser- 
ial or wries equipment. from the contractor's accounting 
records. When such costs cannot be so determined, the con- 
tractin: ;lqenc.v niav ywifs thc r ~ s c  o f a  particular schcdulc 
of predetermined rates or any part thcrcof to determine 
ownership and operating costs of construction equipment 
(see subdivisions (d)(2)(i)(f3) and (C) of this section). 
llowever, costs otherwise unallowable under this part shall 
not become allowable through the use of any schedule (see 
3 1. I 09(c)). For example. ~chedules  need to be adjusted for 
Government contract costing purposes if they are based on 
rcplaccment cost. include unallowable interest costs, or use 
improper cost o f  money rates or computations. Contracting 
officers should review the computations and factors 
included within the specified schedule and ensure that 
unallowablc or unacceptably computed factors are not 
allowed in cost submissions. 

(B) Predetermined schedules of construction 
equipment use rates ('.g., the Construction Equipment 
Ownership and Operating Expense Schedule, published by 
the U.S. Army Corps of Engineers. industry sponsored con- 
struction equipment cost guides, or commercially 
published schedules of construction equipment use cost) 
provide average ownership and opcrating rates for con- 
struction equipment. The allowance for operating costs 
may include costs for such itcrns as  fuel, filters, oil, and 
grcase; servicing, repairs, and maintenance; and tire wear 
and repair. Costs of labor, mobilization, demobilization, 
ovcrhcad, and profit are generally not rctlected in sched- 
ules, and separate considcration may be necessary. 

(C) When a schedulc of prcdetcrmiried use 
rates for construction equipment is used to determine direct 
costs, all costs of equipment that arc included in the cost 
allowances provided by the schedule shall be identified and 
eliminated from the contractor's other direct and indirect 
costs charged to the contract. If the contractor's accounting 
system provides for site or home office overhead alloca- 
tions, all costs which are included in the equipment 
allowances may need to be included in any cost input base 
before computing the contractor's overhead rate. In periods 

3 1 -6 (FAC 07-1 7 )  
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in the proposed advance payment clause, a copy (an outline) 

of which is annexed to this authorization) (the following 
terms:) (Insert the appropriate terms.] (All prlor au thor i~a-  

tions for advance payments under Contract No. 

are superseded.) 

[Signa turej 

[Title of Authorized Official] 

[Each Findings, Determination, and .4uthori,-ation shall be 

individually prepared to fit the parriculur circnm.srunc~es at 

hand. Subparagraphs ( @ ( I ) ,  (2), (.3) and 14) anti purrc- 

graphs (h)  and (c) shall be used in cuch case. l j ' t l~e mnfruct 

is (a) for experimental, develupnrentul or re.scurch work and 

with a nonprofit educational or research in.\rirutior~, or (b)  
only for management and operation of u (;owrnt)lent- 

owned plant, subparagraph (a)(5) should nor he inrluded. 

If the advance payment is to he made withour interest to the 

contractor, include subparagraph ia)((i), (7) ,  or (8). If m y  

advance payments have previously been aurhorizerl for the 

contract, include the final sentence of paragraph (c). The 

alternate parenthetical wording or other tnoriificutiort.~ may 

he used as appropriate. The paragraphs a c t d l y  meci .shall 

be renumbered ~equential!\:] 

32.411 Agreement for special bank account. 
T h e  c o n t r a c t i n g  off icer  sha l l  u s e  subs tan t ia l ly  t h e  fo l -  

l o w i n g  f o r m  of a g r e e m e n t  f o r  a spec ia l  b a n k  a c c o u n t  for 

a d v a n c e  p a y m e n t s :  

AGREEMENT FOR SPECIAL BANK ACCOLNT 

This agreement is entered into this day of 

, 2 0 ,  between the United States of America. 

(the Government), represented by the Contracting Officer 

executing this agreement, (111.wrt the 
name of the contractorj, a [Inter/ the nmne of 

the State of incorporation] corporation (the Contractor), and 

, a banking corporation under the laws of 

, located at (the Bank). 

RECITALS 

(a)  Under date of , 20-. the 

Government and the Contractor entered into Contract 

No. , or a related supplemental agreement, 
providing for advance payments to the Contractor. A copy 

of thc advance payment terms was furnished to the Bank. 

(b) The contract or supplemental agreement requires 
that amounts advanced to the Contractor be deposited sepa- 
rate from the Cuntractor's general or other funds. in a 

Special Bank Account at a member bank of the Fedcrd 
Kesene  System or any "insured" bank bvithin the meaning 
of [he Act creating (he  Federal D e p o s i ~  Insurance 
Corporation (17 U.S.C. 181 I ) .  The parties agree to deposit 

the amounts with the Bank, which meets the requirement. 

(c) This  Special Bank Account is designated 
[In\ert the contructor 'r name].  

llnserr rhe nmne of the (;owrntnent agrtrcj.] 
Special Bank Account." 

In consideration of the foregoing, and for other good and 
valuable considerations. the parties agree to the following 
L , o ~ ; d i l i o ~ ~ \ :  

( a )  The Government shall have a lien on the credit bal- 
ance in the account to secure the rcpaqment of all advance 
payments made to the Contractor. The lien is paramount to 
any lien or claim of the Bank regarding the account. 

( b )  The Bank is bound by the terms of the contract relat- 
ing to the deposit kind withdrawal of funds in the Special 
Rank Account, but is not responsible for the application of 
funds withdrawn from thc account. The Bank shall act on  
written directions from thc Contracting Officer, the admin- 
istering office, or a duly authorized representative of either. 
The Bank is not li;ihle to any party to this agreement for any 
action that complies with the written directions. Anq writ- 

ten directions rccei\cd by the Bank through the Contr;tcting 
Officer on [Insert the narne ofthe agency] 
stationer> and purporting to be signed by. or by the direction 
of or duly authorized representative. shall 
be, as  far as  the rights, duties, and liabilities of the Bank are 
concerned, considered as being properly issued and filed 
u i t h  the Rank by the [lmert the name 

of the qenc\ ,] .  
(c) 'l'hc ( io~ernment ,  o r  its authorized representatives, 

shall have access to the books and records maintained by 
the Bank regarding the Special Bank Account at all reason- 

able times and for all re;isonable purposes, including (but 
not limited to). the inspection or copying of the books and 
records and any and all pertinent memoranda. checks, cor- 
respondence, or documents. The Bank shall preserve the 
books and records for a period o f  (1 years after the closing of 
this Special Bank Account. 

(d)  In the event of the service of any writ of attachment, 
levy of execution, or commencement of garnishment pro- 
ceedings regarding the Special Rank Account. the Bank will 
promptly notify [Inserr the name of the 
administering office]. 
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(e) While this Special Rank Account exists. thc Rank 

shall inform the Government each month of the Rank 's  pub- 
lished prime interest rate and changes to the rate during the 

month. The Bank shall give this information to the 

Contracting Officer on the last husiness da!. o f  the month. 
[This covetzant will trot be i nc lded  in Specinl Nritzk Ac,c~xrttt 
Agreements covering interest-frec ad\'rrtzce pawretzt c.. ] 

Each of the parties to this agreement has executed the 
( agreement on . XI-. 

[Signutures and Officiml TirlesJ 

32.412 Contract clause. 
(a) The contracting officer shall insert the clause at 

52.232-12, Advance Payments, in solicitations and con- 
tract.; undcr w!!ic!l thc  C t ~ \ i : n ~ l ~ ~ : : t  :\.ill pro\,irlc si!:,i!!c; 
payments, except as  provided in 32.412(b). 

(b) If the agency desires to waive the countersignature 
requirement because of the contractor's financial strength. 
good performance record, and favorable experience con- 
cerning cost disallowances, the contracting officer shall use 
the clause with its Alternate I. 

(c) If a cost-reimbursement contract is contemplated, the 
contracting officer shall use the clause with its Alternate 11. 

(d) If the agency considers a more rapid liquidation 
appropriate, the contracting officer shall use the clause with 
its Alternate 111. 

(e) If the agency provides advance payments under the 
contract at no interest to the prime contractor, the contract- 
ing officer shall use the clause with its Alternate IV. 

(f) If the requirement for a special bank account is elim- 
inated in accordance with 32.409-3(e) or (g), the contrdcting 
officer shall insert in the solicitation or contract the clause 
set forth in Alternate V of 52.232-12, Advance Payments, 
instead of the basic clause. 

Subpart 32.5-Progress Payments Based on 
Costs 

32.500 Scope of subpart. 
This subpart prescribes policies. procedures, forms, 

solicitation provisions, and contract clauses for providing 
contract financing through progress payments based on 
costs. This subpart does not apply to- 

(a) Payments under cost-reimbursement contracts, but 
see 32.110 for progress payments made to subcontractors 
under cost-reimbursement prime contracts; or 

(b) Contracts for construction or for shipbuilding or ship 
conversion, alteration. or repair, when the contracts provide 
for progress payments based on a percentage or stage of 
completion. 

32.501 General. 
l'rogrcss payments may be customary or unusual. 

('listornary progress payments are those made under the 
general guidance in this subpart. using the customary 
progress payment rate, thc cost base, and frequency of pay- 
ment established in the Progress Payments clause, and 
either thc ordinary liquidation method or the alternate 
method as provided in subsections 32.503-8 and 32.503-9. 
Any other progress payments are considered unusual, and 
may he used only in exceptional cases when authorized in 
accordance with subsection 32.501-2. 

32.501-1 Customary progress payment rates. 
(a) The customary progress payment rate is 8 0  percent, 

applicable to the total costs of  performing the contract. The 
customary rate for contracts with small business concerns is 
K i  ncrccnt. 

(b) The contracting officer must- 
( I )  Consider any rate higher than those permitted in 

paragraph (a) of this section an unusual progress payment; 
and 

(2) Not include a higher rate in a contract unless 
advance agency approval is obtained as  prescribed in 
37.50 1-2. 

(c)  When advance payments and progress payments are 
authorized under the same contract, the contracting officer 
must not authorize a progress payment rate higher than the 
customary rate. 

(d) In accordance with 10 U.S.C. 2307(e)(2) and 41 
U.S.C. 255, the limit for progress payments is 8 0  percent on 
work accomplished under undefinitized contract actions. 
The contracting officer must not authorize a higher rate 
under unusual progress payments or other customary 
progrcsspayments for the undefinitized actions. 

32.501-2 Unusual progress payments. 
(a)  The contracting officer may provide unusual 

progress payments only if- 
(I ) The contract necessitates predelivery expendi- 

tures that are large in relation to contract price and in 
relation to the contractor's working capital and credit; 

(3) The contractor fully documents an actual need to 
supplement any private financing available, including guar- 
anteed loans; and 

(3) The contractor's request is approved by the head 
of the contracting activity or a designee. In addition, see 
32.501-2. 

(b) The excess of the unusual progress payment rate 
approved over the customary progress payment rate should 
he the lowest amount possible under the circumstances. 

(c )  Progress payments will not be considered unusual 
merely because they are on letter contracts or the definitive 
contracts that supersede letter contracts. 
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32.501-3 Contract price. 
(a) For the purpose of making progress payments and 

determining the limitation on progress payments, the con- 
tract price shall be as follows: 

(1) Under firm-fixed-price contracts. the contract 
price is the current contract price plus any unpriced modifi- 
cations for which funds have been obligated. 

(2) If the contract is redeterminable or subject to eco- 
nomic price adjustment, the contract price is the initial price 
until modified. 

(3) Under a fixed-price incentive contract, the con- 
tract price is the target price plus any unpriced 
modifications for which funds have been obligated. 
However, if the contractor's properly incurred costs exceed 
the target price, the contracting officer may provisionally 
increase the price up to the ceiling or maximum price. 

(4) Under a letter contract, the contract price is the 
maximum amount obligated by the contract as modified. 

(5) Under an unpriced order issued against a basic 
ordering agreement, the contract price is the maximum 
amount obligated by the order, as modified. 

(6) Any portion of the contract specifically providing 
for reimbursement of costs only shall be excluded from the 
contract price. 

(b) The contracting officer shall not make progress pay- 
ments or increase the contract price beyond the funds 
obligated under the contract, as amended. 

32.501-4 [Reserved] 

32.501-5 Other protective terms. 
If the contracting officer considers it necessary for pro- 

tection of the Government's interest, protective terms such 
as the following may be used in addition to the Progrejs 
Payments clause of the contract: 

(a) Personal or corporate guarantees. 
(b) Subordinations or standbys of indebtedness. 
(c) Special bank accounts. 
(d) Protective covenants of the kinds in paragraph (p) of 

the clause at 52.232- 12, Advance Payments. 
(e) A provision, included in the solicitation and resultant 

contract when first article testing is required (see 
Subpart 9.3), limiting progress payments on first article 
work by a stated amount or percentage. 

32.502 Preaward matters. 
This section covers matters that generally are relevant 

only before contract award. This does not preclude taking 
actions discussed here after award, if appropriate; e.q., 
postaward addition of a Progress Payments clause for con- 
sideration. 

32.502-1 Use of customary progress payments. 
The contracting officer may use a Progress Payments 

clause i n  solicitations and contracts, in accordance with this 
subpart. The contracting officer must reject as nonrespon- 
sive bids conditioned on progress payments when the 
solicitation did not provide for progress payments. 

32.502-2 Contract finance office clearance. 
The contracting officer shall obtain the approval of the 

contract finance office or other offices designated under 
agency procedures before taking any of the following 
actions: 

(a) Providing a progress payment rate higher than the 
customary rate (see 32.501- 1) .  

(b) Deviating from the progress payments terms pre- 
scribed in this part. 

(c)  Providing progress payments to a contractor- 
( 1 )  Whose financial condition is in doubt; 
(2) Who has had an advance payment request or loan 

guarantee denied for financial reasons (or approved but 
withdrawn or lapsed) within the previous 12 months; or 

(3) Who is named in the consolidated list of contrac- 
tors indebted to the United States (known commonly as the 
"Hold-up List"). 

32.502-3 Solicitation provisions. 
(a) The contracting officer shall insert the provision at 

52.232- 13, Notice of Progress Payments, in invitations for 
bids and requests for proposals that include a Progress 
Payments clause. 

(b)( l )  Under the authority of the statutes cited in 32.101, 
an invitation for bids may restrict the availability of 
progress payments to small business concerns only. 

(2) The contracting officer shall insert the provision 
at 52.232- 13, Notice of Availability of Progress Payments 
Exclusively for Small Business Concerns, in invitations for 
bids if i t  is anticipated that- 

( i )  Both small business concerns and others may 
sub~nit bids in  response to the same invitation and 

(ii) Only the small business bidders would need 
progress payments. 

(c) The contracting officer shall insert the provision at 
52.232- 15. Progress Payments Not Included, in invitations 
for bids if the solicitation will not contain one of the provi- 
sions prescribed in paragraphs (a) and (b) of this section. 

32.502-4 Contract clauses. 
(a) ( l )  Insert the clause at 52.232- 16, Progress Payments, 

in- 
( i )  Solicitations that may result in contracts pro- 

viding for progress payments based on costs; and 
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(ii) Fixed-price contracts under which the 
Government will provide progress payments based on costs. 

(2) If advance agency approval has been given in 
accordance with 32.501 -1, the contracting officer may sub- 
stitute a different customary rate for other than small 
business concerns for the progress payment and liquidation 
rate indicated. 

(3) If an unusual progress payment rate is approved 
for the prime contractor (see 32.501-2), substitute the 
approved rate for the customary rate in paragraphs (a)(l),  
(a)(6), and (b) of the clause. 

(4) If the liquidation rate is changed from the custom- 
ary progress payment rate (see 32.503-8 and 32.503-O), 
substitute the new rate for the rate in paragraphs (a)( l ) ,  
(a)(6), and (b) of the clause. 

(5) If an unusual progress payment rate is approved 
f r~r  d s u b w i l t ~ . a ~ t  ( ~ C C  32.504(~) iliid 32.5Oi-2j, r~loclil'l 
paragraph (i)(6) of the clause to specify the new rate, the 
name of the subcontractor, and that the new rate shall bc 
used for that subcontractor in lieu of the customary rate. 

(b) If the contractor is a small business concern, use the 
clause with its Alternate I. 

(c) If the contract is a letter contract, use the clause with 
its Alternate 11. 

(d) If the contractor is not a small business concern, and 
progress payments are authorized under an indefinite-deliv- 
ery contract, basic ordering agreement, or their equivalent, 
use the clause with its Alternate Ill. 

(e) I f  the nature of the contract necessitates separate 
progress payment rates for portions of work that are clearly 
severable and accounting segregation would be maintained 
(e.g., annual production requirements), describe the appli- 
cation of separate progress payment rates in a 
supplementary special provision within the contract. The 
contractor must submit separate progress payment requests 
and subsequent invoices for the severable portions of work 
in order to maintain accounting integrity. 

32.503 Postaward matters. 
This section c o v e n  matters that are generally relevant 

only after award of a contract. This does not preclude tak- 
ing actions discussed here before award, if appropriate: e.g., 
preaward review of accounting systems and controls. 

32.503-1 Contractor requests. 
Each contractor request for progress payment must- 
(a) Be submitted on Standard Form 1443. Contractor's 

Request for Progress Payment, in accordance with the form 
instructions and the contract terms; 

(b) Include any additional information reasonably 
requested by the contracting officer; and 

(c) I3c $2,500 o r  more, unless agency procedures autho- 
rize a lower amount. 

32.503-2 Supervision of' progress payments. 
(a) The extent of progress payments supervision, by 

prepayment review or periodic review, should vary 
inversely with the contractor's experience, performance 
record, reliability, quality of management, and financial 
strength, and with the adequacy o f  the contractor's account- 
ing system and controls. Supervision shall be of a kind and 
degree sufficient to provide timely knowledge of the need 
for, and timely opportunity for, any actions necessary to 
protect Government interests. 

(b)  The administering office must keep itself informed 
of the contractor's overall operations and financial condi- 
tion. since difficulties encountered and losses suffered in 
operation\ oursitlc lhc p;~rl icul ;~r  progress payment contract 
may affcct adversely the performance of that contract and 
the liquidation of the progress payments. 

(c) For contracts with contr;ictors- 
( I )  Whose financial condition is doubtful or not 

strong in relation to progress payments outstanding or to be 
outstanding; 

(2 )  With management of iioubtful capacity; 
(3) Whose accounting controls are found by experi- 

ence to be weak; or 
(4) Experiencing substantial difficulties in perfor- 

mance. full information o n  progress under the contract 
involved (including the status of subcontracts) and on the 
contractor's other operations and overall financial condition 
should be obtained and a n a l y ~ c d  rrequently, with a view to 
protecting the Government's interests better and taking such 
action as may be proper to make contract performance more 
certain. 

(d) So far as practicable, all cost problems, particularly 
those involving indirect costs, that are likely to create dis- 
agreements in future administration of the contract should 
be identified and resolved at the inception of the contract 
(see 3 1.109). 

32.503-3 Initiation of progress payments and review of 
accounting system. 
(a) For contractors that the administrative contracting 

officer (ACO) has found by previous experience or recent 
audit review (within the last 12 months) to be- 

( I )  Reliable, competent, and capable of satisfactory 
performance: 

(3) P O S S C S S ~ ~  of an adequate accounting system and 
controls; and 

(3) In sound financial condition, progress payments 
in amounts requested by the contractor should be approved 
as a matter of course. 



32.801 Definitions. 
"Assign~nent of cliiimh." as used in this \ubp;irt. rncans 

the tr~lnsfer or making o\.er h? the contr;icto~- to ;I txinL. t ~ - u \ t  

co1n1~;1ny. o r  other t'inanciny i r l~t i tut~on.  as becurit! for ; I  

loan to thc contractor, of its right to be paid h\ tllc 
c;o\~l-llnlent i'or c0ntr;ict pert'ol~n-,~lnie, 

"Des i~na tcd  agency." ;I\ useci i n  this subpiu-t. illcan\ ~ I I I !  

~ l e p a r t ~ i ~ c n t  or q e n ?  of the e\iecutive branch of the UniteJ 
States Go\crnnlent (see 32.803td)) .  

"No-setoff commitment." as used in this subpart, rnexns 
a co11tractu:il undertaking that. to the extent pcrniittctl bq thc 
Ait .  p q  merits by the ilesignateil agent) to the asslsncc. 
under an a\\ignnlent o l ' c la i~ns  hill not be red~~ce i l  to Iiqui 
cl:i~c thc rriticl~tct1ni'~i of the contra~.tol- to 111~. C i o i i ~ ~ . ~ ~ n l t ' ~ i t  

32.802 Conditions. 
Uniier the "lssiynrncnt ol' Claim, Act, a <orltraitor I I I L I ~  

;issign Inone!,.; due or to bci.ome iille under .I con t rx t  i t  , i l l  

the follou ing conditions are met: 
i a )  The contract \pecit'ies pa> ments aggiegating 1.000 

or' Illore. 
( b )  The assignment is made to a hank, trust company. or 

other financing institution. including ;uiy 1:eiIeraI Irndirig 
agency. 

( c i  The contract does not prohibit the assignment. 
(ci) Llnles\ o theru iw cxpressl! permitted in the contract. 

the .~ss~cnrncnt-- , . . ' L  

i I j C'oi~cr.; ill1 u n p ~ i d  atiic~unti p q a h l e  ~ ~ n i l c r  the 
contract: 

( 2 1  I \  111;1de 0111  to one p~u-t>. e ~ ~ e p t  that :ui> a\cign- 
merit ma) bc made to cine part! a h  agent or tru\tce for t u o  
or more partiex participating in the l'inanciny of thc iotitrait: 
and 

( 3 )  1c not s~lh,ject to further .15si= un[nent. 
( e )  The assignee \ends a written notice ot' a\signment 

together with :I true copy of the assignment instrument to 

the- 
( 1 ) Contracting officer or the a g e n q  head: 
( 2 )  Suret! on an! bond appl~cablc to the C O I I ~ C L I C I ;  ; I I ILI  
i . 3 )  Disbursing officer tleiignated in thc c.onti.ai,t I O  

make pa4 rnent. 

32.803 Policies. 
(a )  Any asignrnent  of clainii that has heen made unties 

the Act to a n y  type of financing inht~tution li\teii i n  
37-.XO?ib) may thereafter be f'urther a s s i g n ~ d  and rea~signcil 
to ;in\ such in.stitutioti if'the conditions in 32.802(11~ and lei 
continue to be met. 

( b )  A contract may prohibit the assignment of claims i t  
the agency cleterrnines the prohibition to he i n  the 
Gvvernment's interest. 

( c j  Under ;I ~wluirenlents or inilet'inite quantity t11e ~ 0 1 1 -  
tract that authorizes ordering and payment b! multiple 

Goiernrnent actii ities, arnounts due tor individual orders 
for S 1 .OOO or more ma! he ashigned. 

( d l  ,In> contract ot' a ilt.ipnated agency ( i e e  FAR 
37.801 i .  eycept n contl-act under which full payment has 
heen ~ n x l e .  rn;~!, include a no-setotf conlniitment only when 
a de te r~ i i in ;~ t io~~ ot' 11eecI is nlade b! the liexl of the agency. 
in accorcla~~ic with the President~al delegation of '~uthority 
datecl Octuber -3. 1W5. and after such determination has been 
publi\heil i n  tlie Fotic~rcii Re,gl.srer: The Presidential delega- 
tion make4 cuch ~lrterrrliriations ot need sub,ject to further 
guidance issued b! the Office of Federal Procurement 
r'olic!.. The folion ing guidance ha., been provided: 

ie)  When an a\signed contract does not include a no- 
\etot'f comnlitment. (112 Government ma! apply against 
pa!merlt\ to the a\\ignee any liability of the contractor to 
the Go\ern~ncnt  al-~sing irrdependentl) of the assigned con- 
tract i t '  tlic l i a b i l ~ ~  e\ii.;ted at the time notice of the 
asjlgnmeilt \ \ a \  recei\ed e w n  though that liabilit) had not 
\ et ~naturetl so .is to he clue and p a  able. 

32.8OJ Extent of assignee's protection. 
( '1)  No pa\niznts ~nacle b\ the Government to the 

as\ignee ~111~ler any contr:ict assigned in accordance with the 
,\ct may be reco\ereci on .iccount of an! liability of the con- 
11-actor to the Go~crnrnen t .  This immunity of the assignee is 
et't'ecti\ e \i tiether the contractor's l i h i l i t >  xriies from or 
independenti! ot the aasigqrd contr,ct. 

( b )  13ccpt as pro\icied in p:u-;~gr;iph i c j  of this section. 
the inclu\ion ot a no-setotf commitment in 311 assigned con- 
tract entitles the a\\ignee to recei\,e contract payments free 
ot'  reduction or cctoff for- 

( 1 ) An! liabilit  of the contractor to the Go\,ernment 
arising independently of the contract: and 

( 2 )  ; I n \  of the follou ing liabilities of the contractor 
to the Government arising from the assigned contract: 

( i ,  lienegotiation under any statute or contract 
clci~lse. 

( i i  j Fines. 
i i i i )  Penalties. exclusive of amounts that may be 

collected or ~~ ' i thhc ld  from the contractw under. or for fail- 
ure to conipl> \\ ith. the terms of the contract. 
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, . ' ' ?  t ' < ' ~ ' l ~ ) ~ * ! , i i l O i l ~  d l 1 ~ ~  

it,;; I:!ii 'r~,>s~~i with rhe corporate seal o r  accompa- 
, ; .  .. : .. i ~ i ! ;  ~ : l i p \ ,  1 1 1  :hc rewli~tiori o f  thc corporation's 
1 .  - ( 1 :  ;I!T:.L[:,P ::ut!ioriting the signing representative to 
\ -I., . ; ~ ~ ~ i ~ n : r i c n t .  

, a 
; . ; ~ ~ . ~ i ; i i i  ' ! I ; \  h v  :i partnership may he signed by 

( ' I I ,  ; I  , r l i l t , i ,  I!' ~ i i c  ;~h>ignmcnt is accompanied by adequate 
.: i , l t  1 1 , .  !I::LI I / ~ C  ..~~:,:IcI. i h  a gcneral partner of the partner- 
.,:;..: ,:;id .. . l i i ~ i l o r ~ / ~ J  to execute assignments on behalf of 
, ! !c  , l : i ~ ! ~ ' ~ y ~ ! ~ i j .  

I . I 'i\\!;:nrncnt\ h y  an individual shall be signed by 
i!i.i! EIIJ u i l u i i  , 1 1 1 ~ 1  I ~ I C  signature acknowledged before a 
I .  1: I *  \ i :I'!:; s:: !ti!lcr person authorized to administer oaths. 

. '  1 : / t i i < .  T l l c  ;i\>isiicc shall forward to each party 
.!>; I .  ,I  ! ; I  .!I W?(C) an original and three copies of the 
nol~ii ,  0 1  a>\irnment. together with one true copy of the 
i:!\::,irili!r! it\hrcn~nc'nt. 'The true copy shall be a certified 
:~!!!iIi,:.!:.. , I r  !lho?o\tat copy of the original assignment. 

1 c )  I , / i r i r ! i : r  !or 11otir.e of'u.c.vigtzment. The following is a 
,:I:' :::.\i~.tI 10rrni1t 101. L I W  by an assignec in providing the 

. ,  , r . .  , . t  . i \ . , i ! ~ i i : i ~ t  11t required hy 32.802(c). 

A true copy of the instrument of assignment executed 
by the Contractor on [Date], is 
attached to the original notice. 

Payments due or to become due under this contract 
should be made to the undersigned assignee. 

Pleasc return to the undersigned the three enclosed 
copies of this notice with appropriate notations show- 
ing the date and hour of receipt, and signed by the 
person acknowledging receipt on behalf of the 
addressee. 

Very truly yours, 

[Name of Assignee] 
BY 

[Signature of Signing Officer] 

171tle of Signing Officer] 

[Address of Assignee] 

ACKNOWLEDGEMENT 

Receipt is acknowledged of the above notice and of a 
copy of the instrument of assignment. They were 
received ( a m . )  (p.m.) on , 20-. 

[Signature] 

[Title] 

On behalf of 

[Name of Addressee of this Notice] 

(d) Examination by the Government. In examining and 
processing notices of assignment and before acknowledging 
their receipt, contracting officers should assure that the fol- 
lowing conditions and any additional conditions specified in 
agency regulations, have been met: 

(1) The contract has been properly approved and exe- 
cuted. 

(2) The contract is one under which claims may be 
assigned. 

(3) The assignment covers only money due or to 
become due under the contract. 

(e) Release of assignment. ( 1 )  A release of an assign- 
ment is required whenever- 

(i) There has been a further assignment or reas- 
signment under the Act; or 

(ii) The contractor wishes to reestablish its right to 
receive further payments after the contractor's obligations to 
the assignee have been satisfied and a balance remains due 
under the contract. 
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Scope of part. 

Subpart 37.1-Service Contracts-General 
Definitions. 
Policy. 
Contracting officer responsibility. 
Personal services contracts. 
Competition in service contracting. 
Funding and term of service contracts. 
Service Contract Act of 1965. 
Small business Certificate of Competency. 
Services of quasi-military armed forces. 
Solicitation provisions and contract clauses. 
Extension of services. 
Government use of private sector temporaries. 
Severance payments to foreign nationals. 
Waiver of cost allowability limitations. 
Solicitation provision and contract clause. 
Special acquisition requirements. 
Uncompensated overtime. 
Scope. 
General policy. 
Solicitation provision. 

Subpart 37.2-Advisory and Assistance Services 
37.200 Scope of subpart. 1 37.201 Definition. 
37.202 Exclusions. 
37.203 Policy. 
37.204 Guidelines for determining availability of personnel. 
37.205 Contracting officer responsibilitie5. 

Subpart 37.3-Dismantling, Demolition, or Removal of 
Improvements 

37.300 Scope of subpart. 
37.301 Labor standards. 
37.302 Bonds or other security. 
37.303 Payments. 
37.304 Contract clauses. 

Subpart 37.&Nonpersonal Health Care Services 
37.400 Scope of subpart. 
37.401 Policy. 
37.402 Contracting officer responsibilities. 
37.403 Contract clause. 

Subpart 37.5-Management Oversight of Service Contracts - 
Scope of subpart. 
Definition. 
Exclusions. 
Agency-head responsibilities. 
Contracting officials' responsibilities. 

37.000 Scope of part. 
This part prescritlcs polic!. and p r l u d i ~ r ~ ~ : .  !l!.~i , ) I ,  i;:.:. 

cific to the acquisition and man;igcrncli: 111 \i !-.I L . - . 
contract. This part :ipplics to all i 'oi~tr;ii '~. 1 : , '  ..$ , L  .:. 
regardless of the t )pc o f  ixlntrac: or L i i l , !  i ' i  \ c n  . i .  .-: "1:: 

acquired. This part rcr1uiri.x {hi. u\c . i i  ~ ~ L ' ~ ' ~ ' ~ I ; I . . : ' ~ , ' :  -:.! ., . i  
contracting to thc I ~ ; I \ ~ I I ~ L I I ~  CYICI! !  jx,i~~i~.,!l:ik. ..il:i :-.L 

scribes policies a n d  p r o c < d ~ ~ i i \  ! . :  
p e r f o r n i n e - a d  contrac!i:ig : n i . ~ l i ~ ~ ~ ! ~ -  i > i . ~  \L;i)!..:, . . - . 5  

Additional guidancc for rcieiirch d!hi il:; i . 1 : , i> r l : ;  , I . , ~. 
is in Part 35: arctlitcct-cnginccrin~ \cr\  ) i : , h  I \  r i . .  1 ' : ~ :  ;:'. 
information technology is in I'urt 39: :ii!ii r ! . t r : .$ , .  . ; : . is  .I., 

vices is in Part 47. Part\ 35, 30. 30, :iii~! -i- i'ih:. 1'6 :-:j.,;-: 

over this part i n  the c\,cnt 01 i r ~ i ~ t ~ i i ~ i \ l ~ : r : i . ! ; . - .  : i ! -  .:.' 

includes, but is n o t  lirnitcii to. cor!!r;ti't. i t $ :  . .r: 1 .  :.\ , ,  

Subpart 37.1-Service Contr;ictr--C;c.net-a1 

of work. 
"Personal services contract" rneans ii contr;~ct ih<i~.  1,;. I t \  

express terms or as administered. mabcx th; i~c~rii:act<!: p:r 
sonnel appear, in effect, Goccrnmcnt ~ I X ~ I U ? L . C S  , ~ , c  

37.104). 
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"Service contract7' means a contract that directly engages 
the time and effort of a contractor whose primary purpose is 
to perform an identifiable task rather than to furnish an end 
item of supply. A service contract may be either a nonper- 
sonal or personal contract. It can also cover services 
performed by either professional or nonprofessional person- 
nel whether on an individual or organizational basis. Some 
of the areas in which service contracts are found include the 
following: 

(a) Maintenance, overhaul, repair, servicing, rehabil- 
itation, salvage, modernization, or modification of supplies, 
systems, or equipment. 

(b) Routine recurring maintenance of real property. 
(c) Housekeeping and base services. 
(d) Advisory and assistance services. 
(e) Operation of Government-owned equipment 

facilities, and systems. 
(f) Communications services. 
(g) Architect-Engineering (see Subpart 36.6). 
(h) Transportation and related services (see Part 47). 
(i) Research and development (see Part 35). 

37.102 Policy. 
(a) Agencies shall use performance-based contracting 

methods (see Subpart 37.6), to the maximum extent practi- 
cable, for the acquisition of services, including those 
acquired under supply contracts, except- 

(1) Architect-engineer services acquired in accor- 
dance with 40 U.S.C. 541-544, as amended (see Part 36); 

(2) Construction (see Part 36); 
(3) Utility services (see Part 41); or 
(4) Services that are incidental to supply purchases. 

(b) Agencies shall generally rely on the private sector 
for commercial services (see OMB Circular No. A-76, 
Performance of Commercial Activities and Subpart 7.3). 

(c) Agencies shall not award a contract for the perfor- 
mance of an inherently governmental function (see 
Subpart 7.5). 

(d) Non-personal service contracts are proper under 
general contracting authority. 

(e) Agency program officials are responsible for accu- 
rately describing the need to be filled, or problem to be 
resolved, through service contracting in a manner that 
ensures full understanding and responsive performance by 
contractors and, in so doing, should obtain assistance from 
contracting officials, as needed. 

(f) Agencies shall establish effective management prac- 
tices in accordance with Office of Federal Procurement 
Policy (OFPP) Policy Letter 93-1, Management Oversight 
of Service Contracting, to prevent fraud, waste, and abuse in 
service contracting. 

(g) Services are to be obtained in the most cost-effective 
manner, without barriers to full and open competition, and 
free of any potential conflicts of interest. 

(h) Agencies shall ensure that sufficiently trained and 
experienced officials are available within the agency to 
managc and oversee the contract administration function. 

37.103 Contracting officer responsibility. 
(a) The contracting officer is responsible for ensuring 

that a proposed contract for services is proper. For this pur- 
pose the contracting officer shall- 

( I )  Determine whether the proposed service is for a 
personal or nonpersonal services contract using the defini- 
tions i n  37.101 and the guidelines in 37.103; 

( 2 )  In doubtful cases, obtain the review of legal coun- 
sel; and 

(3) Doc~lmcnt the file (cxcept a4 provided in para- 
graph (b) of this section) with- 

(i) The opinion of legal counsel. if any. 
(ii) A mcmoranduni of the facts and rationale sup- 

porting thc conclusion that the contract does not violate the 
provisions i n  37.104(h), and 

(iii) Any further documentation that the contract- 
ing agency may require. 

(b) Nonpcrsonal services contracts are exempt from the 
requirements of subparagraph (a)(3) of this section. 

(c) Ensure that performance-based contracting methods 
are used to the maximum extent practicable when acquiring 
services. 

(d) Ensure that contracts for child care services include 
rtquirernents for criminal history background checks on 
employees who will perform child care services under the 
contract in accordance with 42 U.S.C. 13041. as amended, 
and agency procedures. 

37.104 Personal services contracts. 
(a) As indicated i n  37.101, a personal services contract 

is characterized by the employer-employee relationship it 
creates between the Government and the contractor's per- 
sonnel. The Government is normally required to obtain its 
employees by direct hire under competitive appointment or 
other procedures required by the civil service laws. 
Obtaining personal services by contract, rather than by 
direct hire, circumvents those laws ~ ~ n l e s s  Congress has 
specifically authorized acquisition of the services by 
contract. 

(b) Agencies shall not award personal services contracts 
unless specifically authorized by statute (e.g.. 5 U.S.C. 
3109) to do so. 

(c) ( l )  An employer-employee relationship under a ser- 
vice contract occurs when. as a result of (i) the contract's 
terms o r  (ii) the manner of its administration during perfor- 
mance, contractor pcrc;onncl are subject to the relatively 
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continuous supervision and control of a Govcrnmcnt officer 
or employee. However, giving an order for a specific arti- 
cle or service. with the right to reject the finished product or 
result, is not the type of super\ ;\ion or control that con\ert\  
an individual who is an independent contractor (such as ;I 

contractor employee) into a (hvernmcnt  employee. 
(2 )  Each contract arrangement must he judged in thc 

light of its own Facts and circumstances. the k c  yucstio~i 
always being: Will the Government exercise relatively con- 
tinuous supervision and control over the contractor 
personnel performing the contract. 'I'he sporadic, unautho- 
rized supervision of only one of a large number ot 

contractor employees might reasonably be considered not 
relevant, while relatively continuous Government supcr\i- 
sion of a substantial number of contractor eniployces would 
have to bc takcn $ t r o n ~ l v  into ;~ccour~t  (see ( d )  hclou.). 

(d) Thc following descriptive clenicnts 5houlci be used 
as  a guide in assessing whether or not a proposed contract is 
personal in nature: 

( I )  Performance on sitc. 
( 2 )  Principal tools and cquiprnent f~~rn ishc t i  hy the 

Government. 
(3 )  Services are applied directly to thc integral ef'fort 

of agencies or an organizational subpart in furtherance of 
assigned function or mission. 

(4) Comparable services, meeting comparable needs, 
are performed in the same or similar agencies u i n g  ci\'il 
service personnel. 

(5) The need for the type of \crvicc provided can rea- 
sonably be expected to last beyond 1 bear. 

(6) The inherent nature of the scrvicc, or the manner 
in which it is provided, reasonably requires directly or indi- 
rectly, Government direction or s~~pcrv is ion  of  contractor 
employees in order to- 

(i) Adequately protect the Government's interest; 
(ii) Retain control of the function irivol\,cd; or 
(iii) Retain full personal responsibility for the 

function supported in a duly authorired Federal officer or 
employee. 

(e) When specific statutory authority for a personal ser- 
vice contract is cited, obtain the review and opinion of legal 
counsel. 

(f) I'ersonal services contracts for the services of inrli- 
vidual experts or consultants are l~rni tcd by the 
Classification Act. In addition, the Officc of Personnel 
Management has established requirements which apply in 
acquiring the personal services of experts or consultants in 
this manner (e.g., benefits. taxes. conflicts of interest). 
Therefore, the contracting officer shall effect necessary 
coordination with the cognizant civilian personnel office. 

37.105 Competition in service contracting. 
( a )  Unless otherwise provided by statute, contracts for 

s c n ~ i c e s  shall be awarded through sealed bidding whenever 
the conditions in h.4Ol(a) arc met, (except see 6.401(b)). 

( b )  The provisions of statute and Part 6 is this regulation 
requiring competition apply fully to service contracts. The 
method of contracting used to provide for competition may 
vary with the type of service being acquired and may not 
necessaril  be limited to price competition. 

37.106 Funding and term of service contracts. 
(a)  When contracts for services are funded by annual 

appropriations. the tcrm of contracts so funded shall not 
extend beyond the end of the fiscal year o f t h e  appropriation 
except when authorired by law (see paragraph (b) of this 
section for certain service contracts, 32.703-2 for contracts 
coritlitioncd itpon av;iil:rhility of funds. and ?7,.703-1 for 
contracts crossing fiscal years). 

(h )  The head of an executive agency, except NASA, may 
cnter into a contract, exercise an option. or place an order 
under a contract for severable services for a period that 
begins in one fiscal year and ends in the next fiscal year if 
the period of the contract awarded, option exercised, or 
order placed does not exceed one year (10 U.S.C. 2410a and 
41 U.S.C. 7531). F'unds made available for a fiscal year may 
be obligated for the total amount of an action entered into 
under this authority. 

(c) Agencies with statutory multiyear authority shall con- 
sider the use of this authority to encourage and promote 
economical business operations when acquiring services. 

37.107 Service Contract Act of 1965. 
The Service Contract Act of 1965 (41 U.S.C. 35 1-357) 

(the Act) provides for minimum wages and fringe benefits 
as well as other conditions of work under certain types of 
service contracts. Whether or not the Act applies to a spe- 
cific service contract will be determined by the definitions 
and exceptions given in the Act, or implementing 
regulations. 

37.108 Small business Certificate of Competency. 
In those service contracts for which the Government 

requires the highest competence obtainable, as evidenced in 
a solicitation by ;I request for a technicalimanagement pro- 
posal and a resultant technical evaluation and source 
selection, the small business Certificate of Competency pro- 
cedures may not apply (see Subpart 19.6). 

37.109 Services of quasi-military armed forces. 
Contracts with "Pinkerton Detective Agencies or similar 

organizations" are prohibited by 5 U.S.C. 3108. This pro- 
hibition applies only to contracts with organizations that 
offer quasi-military armed forces for hire, or with their 
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employees, regardless of the contract's character. An orga- 
nization providing guard or protective services does not 
thereby become a "quasi-military armed force," even 
though the guards are armed or the organization provides 
general investigative or detective services. (See 57 Comp. 
Gen. 524.) 

37.110 Solicitation provisions and contract clauses. 
(a) The contracting officer shall insert the provision at 

52.237-1, Site Visit, in solicitations for services to be per- 
formed on Government installations, unless the solicitation 
is for construction. 

(b) The contracting officer shall insert the clause at 
52.237-2, Protection of Government Buildings, Equipment, 
and Vegetation, in solicitations and contracts for services to 
be performed on Government installations, unless a con- 
struction contract is contemplated. 

(c) The contracting officer may insert the clause at 
52.237-3, Continuity of Services, in solicitations and con- 
tracts for services, when- 

(1) The services under the contract are considered 
vital to the Government and must be continued without 
interruption and when, upon contract expiration, a succes- 
sor, either the Government or another contractor, may 
continue them; and 

(2) The Government anticipates difficulties during 
the transition from one contractor to another or to the 
Government. Examples of instances where use of the 
clause may be appropriate are services in remote locations 
or services requiring personnel with special security 
clearances. 

(d) See 9.508 regarding the use of an appropriate 
provision and clause concerning the subject of conflict-of- 
interest, which may at times be significant in solicitations 
and contracts for services. 

(e) The contracting officer shall also insert in solicita- 
tions and contracts for services the provisions and clauses 
prescribed elsewhere in 48 CFR Chapter 1, as appropriate 
for each acquisition, depending on the conditions that are 
applicable. 

37.111 Extension of services. 
Award of contracts for recurring and continuing service 

requirements are often delayed due to circumstances 
beyond the control of contracting offices. Examples of cir- 
cumstances causing such delays are bid protests and alleged 
mistakes in bid. In order to avoid negotiation of short 
extensions to existing contracts, the contracting officer may 
include an option clause (see 17.208(f)) in solicitations and 
contracts which will enable the Government to require con- 
tinued performance of any services within the limits and at 
the rates specified in the contract. However, these rates 
may be adjusted only as a result of revisions to prevailing 

labor rates provided by the Secretary of Labor. The option 
provision may be exercised more than once, but the total 
extension of performance thereunder shall not exceed 6 
months. 

37.112 Government use of private sector temporaries. 
Contracting officers may enter into contracts with tem- 

porary help service firms for the brief or intermittent use of 
the skills of private sector temporaries. Services furnished 
by temporary help firms shall not be regarded or treated as 
personal services. These services shall not be used in lieu 
of regular recruitment under civil service laws or to displace 
a Federal employee. Acquisition of these services shall 
comply with the authority, criteria, and conditions of 5 CFR 
Part 300, Subpart E, Use of Private Sector Temporaries, and 
agency procedures. 

37.113 Severance payments to foreign nationals. 

37.113-1 Waiver of cost allowability limitations. 
(a) The head of any agency, or designee, may waive the 

3 1.205-6(g)(3) cost allowability limitations on severance 
payments to foreign nationals for contracts that- 

(1) Provide significant support services for- 
(i) Members of the armed forces stationed or 

deployed outside the United States, or 
(ii) Employees of an executive agency posted out- 

side the United States; and 
(2) Will be performed in whole or in part outside the 

United States. 
(b) Waivers can be granted only before contract award. 
(c) Waivers cannot be granted for- 

(1) Military banking contracts, which are covered by 
10 U.S.C. 2324(e)(2); or 

(2) Severance payments made by a contractor to a 
foreign national employed by the contractor under a DOD 
service contract in the Republic of the Philippines, if the 
discontinuation of the foreign national is the result of the 
termination of basing rights of the United States military in 
the Republic of the Philippines (section 1351(b) of Public 
Law 102-484, 10 U.S.C. 1592, note). 

37.113-2 Solicitation provision and contract clause. 
(a) Use the provision at 52.237-8, Restriction on 

Severance Payments to Foreign Nationals, in all solicita- 
tions that meet the criteria in 37.113-1(a), except for those 
excluded by 37.11 3-1(c). 

(b) When the head of an agency, or designee, has 
granted a waiver pursuant to 37.113-1, use the clause at 
52.2374, Waiver of Limitation on Severance Payments to 
Foreign Nationals. 
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37.114 Special acquisition requirements. 
Contracts for services which require the contractor to 

provide advice, opinions, recommendations, ideas, reports, 
analyses, or other work products have the potential for 
influencing the authority, accountability, and responsibili- 
ties of Government officials. These contracts require 
special management attention to ensure that they do not 
result in performance of inherently governmental functions 
by the contractor and that Government officials properly 
exercise their authority. Agencies must ensure that- 

(a) A sufficient number of qualified Government 
employees are assigned to oversee contractor activities, 
especially those that involve support of Government policy 
or decision making. During performance of  service con- 
tracts, the functions being performed shall not be changed 
or expanded to become inherently governmental. 

(b) A greater scrutinv and a n  appropriate enhanced 
degree of management oversight is exercised when con- 
tracting for functions that are not inherently governmental 
but closely support the performance of inherently govern- 
mental functions (see 7.503(c)). 

(c) All contractor personnel attending meetings, answer- 
ing Government telephones, and working in other situations 
where their contractor status is not obvious to third parties 
are required to identify themselves as such to avoid creating 
an impression in the minds of members of the public or 
Congress that they are Government officials. unless, in the 
judgment of the agency, no harm can come from failing to 
identify themselves. They must also ensure that all docu- 
ments or reports produced by contractors are suitably 
marked as contractor products or that contractor participa- 
tion is appropriately disclosed. 

37.115 Uncompensated overtime. 

37.115-1 Scope. 
The policies in this section are based on Section 834 of 

Public Law 101-510 (10 U.S.C. 2331). 

37.115-2 General policy. 
(a) Use of uncompensated overtime is not encouraged. 
(b) When professional or technical services are acquired 

on the basis of the number of hours to be provided, rather 
than on the task to be performed, the solicitation shall 
require offerors to identify uncompensated overtime hours 
and the uncompensated overtime rate for direct charge Fair 
Labor Standards Act+xempt personnel included in their 
proposals and subcontractor proposals. This includes 
uncompensated overtime hours that are in indirect cost 
pools for personnel whose regular hours are normally 
charged direct. 

(c) Contracting officers must ensure that the use of 
uncompensated overtime in contracts to acquire services on 

the basis of the number of hours provided will not degrade 
the level of technical expertise required to fulfill the 
Government's requirements (see 15.305 for competitive 
negotiations and 15.404-1(d) for cost realism analysis). 
When acquiring these services, contracting officers must 
conduct a risk assessment and evaluate, for award on that 
basis, any proposals received that reflect factors such as- 

(1) Unrealistically low labor rates or other costs that 
may result in quality or service shortfalls; and 

(2) Unbalanced distribution of uncompensated over- 
time among skill levels and its use in key technical 
positions. 

37.115-3 Solicitation provision. 
The contracting officer shall insert the provision at 

5 2 . 2 7  10, Identification of' I!ncornpcnutcd Overtime, in 
all solicitations valued above the simplified acquisition 
threshold, for professional or technical services to be 
acquired on the basis of the number of hours to be provided. 

Subpart 37.2-Advisory and Assistance 
Services 

37.200 Scope of subpart. 
This subpart prescribes policies and procedures for 

acquiring advisory and assistance services by contract. The 
subpart applies to contracts, whether made with individuals 
or organizations, that involve either personal or nonpersonal 
services. 

37.201 Definition. 
"Covered personnel," as used in this subpart, means- I 
(a) An officer or an individual who is appointed in the 

civil service by one of the following acting in an official 
capacity- 

( I )  The President; 
(2) A Member of Congress; 
(3) A member of the uniformed services; 
(4) An individual who is an employee under 5 U.S.C. 

3105; 
(5) The head of a Government-controlled corpora- 

tion; or 
(6) An adjutant general appointed by the Secretary 

concerned under 39 U.S.C. 709(c). 
(b) A member of the Armed Services of the United 

States. 
(c) A person assigned to a Federal agency who has been 

transferred to another position in the competitive service in 
another agency. 
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37.202 Exclusions. 
The following activities and programs are excluded or 

exempted from the definition of advisory or assistance 
services: 

(a) Routine information technology services unless they 
are an integral part of a contract for the acquisition of advi- 
sory and assistance services. 

(b) Architectural and engineering services as defined i n  
the Brooks Architect-Engineers Act (Section 901 of the 
Federal Property and Administrative Services Act of 1949, 
40 U.S.C. 541). 

(c) Research on theoretical mathematics and basic 
research involving medical, biological, physical, social, 
psychological, or other phenomena. 

37.203 Policy. 
(a) The acquisition of advisory and assistance services is 

a legitimate way to improve Government services and oper- 
ations. Accordingly, advisory and assistance services may 
be used at all organizational levels to help managers achieve 
maximum effectiveness or economy in their operations. 

(b) Subject to 37.205. agencies may contract for advi- 
sory and assistance services, when essential to the agency's 
mission, to- 

(1) Obtain outside points of view to avoid too limited 
judgment on critical issues; 

(2) Obtain advice regarding developments in indus- 
try, university, or foundation research; 

(3) Obtain the opinions, special knowledge, or skills 
of noted experts; 

(4) Enhance the understanding of, and develop alter- 
native solutions to, complex issues; 

(5) Support and improve the operation of organiza- 
tions; or 

(6) Ensure the more efficient or effective operation of 
managerial or hardware systems. 

(c) Advisory and assistance services shall not be- 
(1) Used i n  performing work of a policy, decision- 

making, or managerial nature which is the direct 
responsibility of agency officials; 

(2) Used to bypass or undermine personnel ceilings, 
pay limitations, or competitive employment procedures; 

(3) Contracted for on a preferential basis to former 
Government employees; 

(4) Used under any circumstances specifically to aid 
in influencing or enacting legislation; or 

(5) Used to obtain professional or technical advice 
which is readily available within the agency or another 
Federal agency. 

(d) Limitation on yaynent for advisorj, und assistance 
.services. Contractors may not be paid for services to con- 
duct evaluations or analyses of any aspect of a proposal 
submitted for an initial contract award unless- 

( I )  Neither covered personnel from the requesting 
agency, nor from another agency, with adequate training and 
capabilities to perform the required proposal evaluation, are 
readily available and a written determination is made in 
accordance with 37.204; 

(2) The contractor is a Federally-Funded Research 
and Development Center (FFRDC) as authorized in Section 
23 of the Office of Federal Procurement Policy (OFPP) Act 
as amended (41 U.S.C. 419) and the work placed under the 
FFRDC's contract meets the criteria of 35.017-3; or 

(3) Such functions are otherwise authorized by law. 
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The AHC Corporation (Transferor). a corporation 
duly organized and existing under the laws of 

[irzsert State] with its principal office in 
[itzst~rt c.i!\*]: the X Y Z  Corporatiori 

(Transferee), ( i f  appropriate add ",formerly known us 
the EFG Corporation"] a corporation duly organized 
and existing under the laws of [ insert 
Stare] with its principal office in 
[insert city]: and thr UNIT to S~--\ii:s OF ALI~KI(' . \  
(Government)  enter into this Agreement as of 

[insert the dute transfer of assets 
became effective under applicable State law] .  

(a) The parties agree to the following facts: 
( I )  The Government. represented b! ~ a r i o u s  

Contracting Officers of the [insert 
rlame(s) ofagency(ies)],  hiis entered into certain con- 
!:::L!,. $ < ,  \!I1 ! I IC 'rY!l:. S ~ , i . l l .  w t ~ ? ~ , : : ,  

[itlsert contruct or pirrc11a.w ordcr identifrcxtiotlsl: 
[or  delete "trumely" utld insert "as shorrw 1 1 1  the 
uttnched list marked 'Exhibit A' u t ~ d  incorporutctl it1 

this Agreemetzt by referewe. " 1. l 'hc term "the con- 
tracts." as  used in this Agreement. means the a h \  e 
contracts and purchase orders and ail other contracts 
and purchase ordcrs, including all modilications. 
made bctwccn the Government and thc I ransferor 
before the effective (htc of this Agreement (wiicthi~r 
or not pcrformancc and p;ryrncnt ha \e  becn com- 
~ l e t e d  and releases executed if the (iovernmcnt or the 
Transferor has any remaining rights, duties. or oblig- 
ations under thcsc contracts and purchasc order\). 
Included in the term "the contracts" arc also all mod- 
ifications made undcr the terms and conditioli\ of 
thcsc contracts and purchase ordcrs bct\ieen t l ~ e  
Government and the Transferee, o n  or after the cffcc- 
tivc d'tte of t h ~ s  Agreement. 

( 2 )  Ah of , 20--. the 
'l'ransfcror has transferred to the I'ransfcrcc all the 
assets of the l'ransferor by virtuc of a 
[insert term drwriptivc, of the iegul trotrsritliori 
irrvolr,ed] betueen the 'I'ransl'cror and the I'riirlsfcrcc. 

(3) I'hc Transferee has aciluircd all the assets 
of the 'l'ransferor by virtuc of the above triinsfcr. 

(4) 'l'hc 'l'ransfercc has assumed all obliga- 
tions and liabilities of the 'I'ransferor under the 
contracts by virtue of the above transfer. 

( 5 )  The 'l'ransfcrec is in a position to fully pcr- 
form all obligations that ma! exist under the 
contracts. 

(6) It is consistent tvith the Government's 
interest to r e c o g n i ~ c  the 'l'ransfcrce as the successor 
party to the contracts. 

(7) Evidence of the above transfer has heen 
filed with the Government 

(8) A certificate dated . XI-. 
signed by the Secretary of State of 

I 
[inscrt State],  to the effect that the corporate riame of 
EFG Corporation was changed to XYZ Corporation 
o n , 20-, has been filcd with the 1 
Government. 

(b)  In consideration of these facts, the parties 
agree that by this Agreement- 

( 1 ) The 'I'ransferor confirms the transfer to the 
Transferee, and waives any claims and rights against 
the Government that it now has or may havc in the 
future in connection with the contracts. 

(2) The Transferee agrees to be bound by and 
to perform each contract in accordance with the con- 
ditions contained in the contracts. The Transferee 
also assumes all obligations and liabilities of, and all 
claims against, the Transferor under the contracts as  
if the Transferee were the original party to the con- 
tIdCL5. 

(3) The Transferee ratifies all previous actions 
taken bq the Transferor with respect to the contracts, 
with the the samc force and effect as  if the action had 
hecn taken by the Transferee. 

( 4 )  l ' h e  Government recognizes th:: 
. . Iransferee as the Transferor's successor in interest in 
and to the contracts. The Transferee by this 
;\grccment hecomes entitled to all rights. titles. and 
interest4 of the 'l'r;mcferor in and to the contracts as if 
the 'Transferee were the original party to the con- 
tracts. Following the effective date of this 
Agreement, the term "Contractor." a s  used in the 
contracts. shall refer to the Transferee. 

( 5 )  Except ;is exprcsslg provided in this 
Agreement. nothing in it shall be construed as a uaivcr  
of any rights of the Government against the 'l'ransferor. 

( 6 )  All pa!ments and reimbursements previ- 
ously made hy the (iovernmcnt to thc l'ransferor. and 
all othcr pre\ious i~ctiona taken by the (iovcrnmcnt 
undcr the contracts. shall be considered to havc dis- 
charged those parts of the Government's obligations 
under the contracts. All payments and reimburse- 
ments made b! the (io\.e~-nment aftcr the date of this 
Agreement in thc name of or to the Iransfcror  shall 
hate the samc force and effect as  if made to the 
I'r:tnsfercc, and shall constitute a complete discharge 
of the (iovernment's obligations under the contracts. 
to the extent o f  the amounts paid or reimbursed. 

(7 )  I h e  'l'ransfcror and the 'I'ransfcrec agree 
that the (io\crnmcnt is not obligated to pa! or reim- 
hursc either of then1 for, or otherwise give cffcct to. 
any costs, taxes. or other expenses, or any related 
incre;tscs, directly or indirectl! arising out of or 
rcsulting from the transfer or this Agrecment, othcr 
than those that the <io\crnment in the absence of this 
transfer or Agrccmcnt would ha \e  been ohligated to 
pa! or reimburse urliicr the terms of the contracts. 

(8) The 'l'ransferor guarantees payment of all 
liabilities and the performance of  all obligations that 
the Transfcrcc- 
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(i) Assumes under this Agreement; or 
(ii) May undertake in the future should 

these contracts be modified under their terms and 
conditions. The Transferor waives notice of, and 
consents to, any such future modifications. 

(9) The contracts shall remain in full force 
and effect, except as modified by this Agreement. 
Each party has executed this Agreement as of the day 
and year first above written. 

ABC CORPORATION, 

TITLE 
[Corporate Seal] 

XYZ CORPORXI'ION, 

Trrr.~ 
[Corporate Sea/] 

1, , certify that I am the Secretary of 
ABC Corporation, that , who 
signed this Agreement for this corporation, was then 

of this corporation; and that this 
Agreement was duly signed for and on behalf of this 
corporation by authority of its governing body and 
within the scope of its corporate powers. Witness my 
hand and the seal of this corporation this day of 

I 20 -. 
BY 
[Corporate Seal] 

1, , certify that I am the Secretary 
of XYZ Corporation, that , who 
s~gned this Agreement for this corporation, was then 

of this corporation; and that this 
Agreement was duly signed for and on behalf of this 
corporation by authority of its governing body and 
within the scope of its corporate powers. Witness my 
hand and the seal of this corporation this day of 

I 20-. 
BY 
[Corporate Seal] 

42.1205 Agreement to recognize contractor's change 
of name. 
(a) If only a change of the contractor's name is involved 

and the Government's and contractor's rights and obliga- 
tions remain unaffected, the parties shall execute an 
agreement to reflect the name change. The contractor shall 
forward to the responsible contracting officer three signed 

copies of the Change-of-Name Agreement, and one copy 
each of the following: 

(1) The document effecting the name change, authen- 
ticated by a proper official of the State having jurisdiction. 

(2) The opinion of the contractor's legal counsel stat- 
ing that the change of name was properly effected under 
applicable law and showing the effective date. 

(3) A list of all affected contracts and purchase orders 
remaining unsettled between the contractor and the 
Government, showing for each the contract number and 
type, and name and address of the contracting office. The 
contracting officer may request the total dollar value as 
amended and the remaining unpaid balance for each con- 
tract. 

(b) The following suggested format for an agreement 
may be adapted for specific cases: 

The ABC Corporation (Contractor), a corporation 
duly organized and existing under the laws of 

[insert State], and the UNITED STATES OF 

AMERICA (Government), enter into this Agreement as 
of [insert date when the change of name 
became effective under applicable State law]. 

(a) The parties agree to the following facts: 
(1)  The Government, represented by various 

Contracting Officers of the [insert 
name(s) of agency(ies)], has entered into certain con- 
tracts and purchase orders with the XYZ 
Corporation, namely: [insert contract 
or purchase order identifications]; [or  delete 
"namely" and insert "as shown in the attached list 
marked "Exhibit A " and incorporated in this 
Agreement by reference. "1. The term "the con- 
tracts," as used in this Agreemcnt, means the above 
contracts and purchase orders and all other contracts 
and purchase orders, including all modifications, 
made by the Government and the Contractor before 
the effective date o f  this Agreement (whether or not 
performance and payment have been completed and 
releases executed if the Government or the 
Contractor has any remaining rights, duties, or oblig- 
ations under these contracts and purchase orders). 

(2) The XYZ Corporation, by an amendment 
to its certificate of incorporation, dated 
20-, has changed its corporate name to ABC I 
Corporation. 

(3) This amendment accomplishes a change 
of corporate name only and all rights and obligations 
of the Government and o f  the Contractor under the 
contracts are unaffected bk this change. 

(4) Documentary evidence of this change o f  
corporate name has been filed with the Ciovernmcnt. 

(b )  In consideration of these facts, the parties 
agree that- 

( I )  The contracts covered by this Agreement 
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are amended by substituting the name "ARC 
Corporation" for the name "XYZ Corporation" wher- 
ever it appears in the contracts; and 

(2) Each party has executed this Agreement as 
of the day and year first above written. 

U N I T F ~  %ti1 1:s OF AMFRICA, 
BY 

ABC CORPORATION, 
BY 
TITI.E 
[Corporare Seal] 

CERTIFICATE 
1, ,certify that I am the Secretary of 

ABC Corporation; that , who signed 
this Agreement for this corporation, was then 

ot this eorpol.iilloll; and that this 
Agreement was duly signed for and on behalf of this 
corporation by authority of its governing body ;in3 
within the scope of its corporate powers. Witness my 
hand and the seal of this corporation this 

1 day of 20-. 
BY 
[Corporate Seal] 

Subpart 42.13-Suspension of Work, Stop- 
Work Orders, and Government Delay of 
Work 

42.130 1 General. 
Situations may occur during contract performance that 

cause the Government to order a suspension of work, or a 
work stoppage. This subpart provides clauses to meet these 
situations and a clause for settling contractor claims for 
unordered Government caused delays that are not otherwise 
covered in the contract. 

42.1302 Suspension of work 
A suspension of work under a construction or architect- 

engineer contract may be ordercd by the contracting officcr 
for a reasonable period of time. If the suspension is unrca- 
sonable, the contractor may submit a written claim for 
increases in the cost of performance, excluding profit. 

42.1303 Stop-work orders. 
(a) Stop-work orders may be used, when appropriate, in 

any negotiated fixed-price or cost-reimbursement supply, 
research and dcvelopmcnt, or service contract if work stop- 
page may be required for reasons such as  :~dvanccment in 
the state-of-the-art, production or engineering hreak- 
throughs, or realignment of programs. 

(b) Generally, a stop-work order will be issued only if it 
is advisable to suspend work pending a decision by the 

Government and a supplemental agreement providing for 
the suspension is not feasible. Issuance of a stop-work 
order shall be approved at a level higher than the contract- 
ing officer. Stop-work orders shall not be used in place of a 
termination notice aftcr a decision to terminate has been 
made. 

(c)  Stop-work orders should include- 
( I )  A description of the work to be suspended; 
(2)  Instructions concerning the contractor's issuance 

of further orders for materials or services; 

(3) Guidance to the contractor on action to be taken 
on any subcontracts; anti 

(4) Other suggestions to the contractor for minimiz- 
ing costs. 

( d )  I'romptly aftcr issuing the stop-work order, the con- 
tracting officer should tli\cuss the stop-work order with the 
contractor anti modify thc order, if necessary. in light of the 
discussion. 

( e )  As soon as t'easiblc aftcr a stop-work order is issued, 
but before its expiration, the contracting officer shall take 
appropriate action to-- 

( I )  Terminate the contract; 
(2 )  Cancel the stop-uork order (any cancellation of a 

stop-work order shall he subject to the same approvals as 
were required for its issuance); or 

(3)  Extend the period of the stop-work order if it is 
necessary and i f  the contractor agrees (any cxtension of the 
stop-work order shall he by a supplemental agreement). 

42.1304 Government delay of work 
(a)  The clause at 52.242-17, Government Delay of 

Work, provides lor the administrative settlement of con- 
tractor claims that arise from delays and interruptions in the 
contract work caused by the acts. or failures to act, of the 
contracting officer. This clause is not applicable if the con- 
tract otherwisc specifically provides for an equitable 
adjustment because of the delay or interruption; c.g., when 
the Changes clause is applicable. 

(b)  The clause clocs not authorize the contracting officer 
to order a suspension, delay, or interruption of the contract 
v , ~ x k  and i t  shall not be used as the basis or justification of 
such an order. 

( c )  If thc contracting officer has notice o f  an unordered 
delay or interruption covered by the clause, the contracting 
officer shall act to end the delay ur take other appropriate 
action as soon as practicable. 

( d )  The contrxt ing officer shall retain in the file a 
record of all negotiations leading to any adjustment made 
under the clause. and related cost or pricing data. or infor- 
mation other than cost or pricing data. 
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42.1305 Contract clauses. 
(a) The contracting officer shall insert the clause at 

52.242-14, Suspension of Work, in solicitations and con- 
tracts when a fixed-price construction or architect-engineer 
contract is contemplated. 

@)(I) The contracting officer may, when contracting by 
negotiation, insert the clause at 52.242-15, Stop-Work 
Order, in solicitations and contracts for supplies, services, 
or research and development. 

(2) If a cost-reimbursement contract is contemplated, 
the contracting officer shall use the clause with its 
Alternate I. 

(c) The contracting officer shall insert the clause at 
52.242-16, Stop-Work Order-Facilities, in solicitations 
and contracts when a facilities acquisition contract or a con- 
solidated facilities contract is contemplated. 

(d) The contracting officer 5h;lll insert the c larw at 
52.242-17, Government Delay of Work, in solicitations and 
contracts when a fixed-price contract is contemplated for 
supplies other than commercial or modified-commercial 
items. The clause use is optional when a fixed-price con- 
tract is contemplated for services, or for supplies that are 
commercial or modified-commercial items. 

Subpart 42.14-Traffic and Transportation 
Managernen t 

42.1401 General. 
(a) Thc contract administration office (CAO) shall 

ensure that instructions to contractors result in the most effi- 
cient and economical use of carrier services and equipment. 
If the transportation data regarding f.o.b. origin contracts is 
insufficicnt for Government transportation management 
purposes, the CAO shall obtain the data used in the evalua- 
tion of offers. 

(b) Transportation personnel assigned to or supporting 
the CAO, or appropriate agency personnel, are responsible 
for- 

(1 ) Furnishing timely routings and releases for port 
shipments; 

(2) Monitoring shipments to provide for carload or 
truckload quantities when practicable; 

(3) Controlling and issuing U.S. Government bills of 
lading (GBl.'s) and determining proper freight classification 
descriptions; 

(4) Reviewing documentation to ensure the proper 
distribution and validation of shipping documents; 

(5) Developing. and advising on, transportation cost 
differentials brought on by proposed changes in contract 
terms; e.g.. dclivcry schcdulcs; 

(6) Determining, for contract requirements, the size 
and carrying capability of  carrier equipment to transport 
overdimensional and/or overweight supplies. hazardous 

materials, or supplies requiring special shipping 
arrangements; 

(7) Developing information and reporting move- 
ments that may be the basis for negotiating special rates for 
volume movements or for rate adjustments (see 
42.1 402(b)); 

(8) Exercising control of irregularities in preserva- 
tion, packing, loading, blocking and bracing, and other 
causes contributing to loss and damage; sealing of carrier 
equipment and documentation; 

(9) Providing information on the use of transit 
arrangements; 

(10) Recommending, when appropriate, prepayment 
by contractor for f.o.b. origin shipments or parcel post (see 
47.303-1 7 and 42.1404); 

(11) Recommending, when appropriate, the use of 
commercial forms and procedures for small shipments of a 
recurring nature if transportation costs do not exceed $100, 
as authorized in 41 CFR 101-41.304-2 and, for the 
Department of Defense (DOD). in Chapter 32, Defense 
Traffic Management Regulation (DTMR) (AR 55-355, 
NAVSUPlNST 4600.70, AFM 75-2, MCO P-4600.14A, 
DLAR 4500.3); 

(12) Diverting, rcconsigning, tracing, and expediting 
shipments; 

(13) Considering the capabilities of contractors for 
meeting new or emergency requirements that arise during 
the contract administration and using these capabilities 
when appropriate; and 

(14) Using routings through established consolida- 
tion stations when i t  is in the Government's interest. 

(c) Civilian agencies shall consult and cooperate with 
the Office of Transportation of the General Services 
Administration (GSA) as required in 4 1 CFR 101 -40. (See 
47.105, Transportation assistance, for assistance to civilian 
Government activities or to military installations.) 

42.1402 Volume movements within the continental 
United States. 
(a)( l)  For purposes of contract administration, a volume 

movement is- 
(i) In DOD, the aggregate of freight shipments 

amounting to or exceeding 25 carloads, 25 truckloads, or 
500,000 pounds, to move during the contract period from 
one origin point for delivery to one destination point or area; 
and 

(ii) In civilian agencies, 50 short tons (100,000 
pounds) in thc aggregate to move during the contract period 
from one origin point for delivery to one destination point 
or area. 

(2) Transportation personnel assigned to or support- 
ing the CAO, or appropriate agency personnel, shall report 
planned and actual volume movements in accordance with 

42-24 (FAC 97-1 7) 
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'rogram Certificate." If the Contractor specified in its offer 
hat the Contractor would supply a NAFTA country end 
xoduct or an Israeli end product, then the Contractor shall 
iupply a NAFTA country end product, an Israeli end prod- 
~ c t  or, at the Contractor's option, a domestic end product. 

(End of clause) 

Alternate I ( F e b  2000). As prescribed in 
!5.110l(b)(l)(ii), add the following definition to paragraph 
:a) of the basic clause, and substitute the following para- 
yaph (d) for paragraph (d) of the basic clause: 

"Canadian end product" means an article that- 

(1) Is  wholly the growth, product, or manufacture of 
Canada; or 

(2) In the case of an article that consists in whole or  
i n  p:ut of rn;~tcrjds from ;mtl!cr country, has bccn substan 
tially transformed in Canada into a new and different article 
of commerce with a name, character, or use distinct from 
that of the article or  articles from which it was  transformed. 
The term refers to a product offered for purchase under a 
supply contract, but for purposes of calculating the value of 
the end product includes services (except transportation ser- 
vices) incidental to the article, provided that the value of 
those incidental services does not exceed that of the article 
itself. 

(d) Delivery of end products. The Contracting Officer 
has determined that NAFTA applies to this acquisition. 
Unless otherwise specified, NAFTA applies to all items in 
the Schedule. The Contractor shall deliver under this con- 
tract only domestic end products except to the extent that, in 
its offer, it specified delivery of  foreign end products in the 
provision entitled "Buy American Act-North American 
Free Trade Agreement-Israeli Trade Act-Balance of 
Payment Program Certificate." If the Contractor specified 
in its offer that the Contractor would supply a Canadian end 
product, then the Contractor shall supply a Canadian end 
product or, at the Contractor's option, a domestic end prod- 
uct. 

Alternate II (Feb 2000). As prescribed in 
25.1101(b)(l)(iii), add the following definition to paragraph 
:a) of the basic clause, and substitute the following paragraph 
[d) for paragraph (d) of the basic clause: 

"Canadian end product" means an article that- 

( I )  Is wholly the growth, product, or manufacture of 
Canada; or 

(2) In the case of an article that consists in whole or  
in part of materials from another country, has been substan- 
tially transformed in Canada into a new and different article 
of commerce with a name, character, o r  use distinct from 
that of the article or  articles from which it was transformed. 
The term refers to a product offered for purchase under a 
supply contract, but for purposes of calculating the value of 

the end product includes services (except transportation ser- 
vices) incidental to the article, provided that the value of 
those incidental services does not exceed that of the article 
itself. 

(d) Delivery of end products. The Contracting Officer 
has determined that NAFTA and the Israeli Trade Act apply 
to this acquisition. Unless otherwise specified, these trade 
agreements apply to all items in the Schedule. The 
Contractor shall deliver under this contract only domestic 
end products except to the extent that, in its offer, it speci- 
fied delivery of foreign end products in the provision 
entitled "Buy American Act-North American Free Trade 
Agreement-Israeli Trade Act-Balance of  Payment 
Program Certificate." If the Contractor specified in its offer 
that the Contractor would supply a Canadian end product o r  
an Israeli end product, then the Contractor shall supply a 
Canadian end product, an Israeli end product or, at the 
Contractor's option. :I dnmcstic end proctrict 

52.225-4 Buy American Act-North American Free 
Trade Agreement-Israeli Trade Act-Balance 01 
Payments Program Certificate. 
As prescribed in 25.1101(b)(2)(i), insert the following 

provision: 

(a) The offeror certifies that each end product, except 
those listed in paragraph (b) or (c) of this provision, is 8 

domestic end product (as defined in the clause of this solic- 
itation entitled "Buy American Act-North American Free 
Trade Agreement-Israeli Trade Act-Balance of Payment: 
Program") and that the offeror has considered component: 
of unknown origin to have been mined, produced, or manu. 
factured outside the United States. 

(b) The offeror certifies that the following supplies art 
NAFTA country end products or Israeli end products a: 
defined in the clause of this solicitation entitled "Bu) 
American Act-North American Free Trade Agreement- 
Israeli Trade Act-Balance of Payments Program": 

NAFTA Country or Israeli End Products: 

[List as  necessary] 

(c) The offeror shall list those supplies that are foreigr 
end products (other than those listed in paragraph (b) of thi: 
provision) as defined in the clause of this solicitation enti. 
tled "Buy American Act-North American Free Tradr 

(FAC 97-17) 52-137 
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Agreement-Israeli Trade Act-Balance of Payments 
Program." The offeror shall list as other foreign end prod- 
ucts those end products manufactured in the United States 
that do not qualify as domestic end products. 

Other Foreign End Products: 

[List as necessary] 

(d) The Government will evaluate offers in accordance 
with the policies and procedures of Part 25 of the Federal 
Acquisition Regulation. 

(End of provision) 

Alternate I (Feb 2000). As prescribed in 25.1101 (b)(2)(ii), 
substitute the following paragraph (b) for paragraph (b) of the 
basic provision: 

(b) The offeror certifies that the following supplies are 
Canadian end products as defined in the clause of this solic- 
itation entitled "Buy American Act-North American Free 
Trade Agreement-Israeli Trade Act-Balance of Payments 
Program": 

Canadian End Products: 

Line Item No. 

(List a s  necessary) 

Alternate II (Feb 2000). As prescribed in 
25.110l(b)(2)(iii), substitute the following paragraph (b) for 
paragraph (b) of the basic provision: 

(b) The offeror certifies that the following supplies are 
Canadian end products or Israeli end products as defined in 
the clause of this solicitation entitled "Buy American Act- 
North American Free Trade Agreement-Israeli Trade 
Act-Balance of Payments Program": 

CANADIAN OR ISRAELI END PRODUCTS: 

LINE ITEM NO COUNTRY OF ORIGIN 

[List as necessary] 

52.225-5 Trade Agreements. 
As prescribed in 25.1101(c)(l), insert the following 

clause: 

(a) Definitions. As used in this clause- 
"Caribbean Basin country" means any of the following 

countries: Antigua and Barbuda, Aruba, Bahamas, 
Barbados, Belize, British Virgin Islands, Costa Rica, 
Dominica, El Salvador, Grenada, Guatemala, Guyana, 
Haiti, Jamaica, Montserrat, Netherlands Antilles, 
Nicaragua, Panama, St. Kitts and Nevis, St. Lucia, St. 

I 
Vincent and the Grenadines, Trinidad and Tobago. 

"Caribbean Basin country end product" means an article 
that- 

( I )  Is wholly the growth, product, or manufacture of a 
Caribbean Basin country; or 

(2) In the case of an article that consists in whole or in 
part of materials from another country, has been substan- 
tially transformed in a Caribbean Basin country into a new 
and different article of commerce with a name, character, or 
use distinct from that of the article or articles from which it 
was transformed. The term refers to a product offered for 
purchase under a supply contract, but for purposes of calcu- 
lating the value of the end product includes services (except 
transportation services) incidental to the article, provided 
that the value of those incidental services does not exceed 
that of the article itself. The term excludes products that are 
excluded from duty-free treatment for Caribbean countries 
under 19 U.S.C. 2703(b), which presently are- 

(i) Textiles and apparel articles that are subject to 
textile agreements; 

(ii) Footwear, handbags, luggage, flat goods, work 
gloves, and leather wearing apparel not designated as eligi- 
ble articles for the purpose of the Generalized System of 
Preferences under Title V of the Trade Act of 1974; 

(iii) Tuna, prepared or preserved in any manner in 
airtight containers; 

(iv) Petroleum, or any product derived from petro- 
leum; and 

(v) Watches and watch parts (including cases, 
bracelets, and straps) of whatever type including, but not 
limited to, mechanical, quartz digital, or quartz analog, if 
such watches or watch parts contain any material that is the 
product of any country to which the Harmonized Tariff 
Schedule of the United States (HTSUS) column 2 rates of 
duty apply. 
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NOTE: This part has been created to facilrtate 
promulgation of additional FAR and agency level 
socioeconomic coverage which properly fall under 
FAR Subchapter D-Socioeconomic Programs, but 
neither implements nor supplements existmg FAR 
Parts 19, 20, or 22 through 25. 

Subpart 26.1-Indian Incentive Program 
26.1 00 Scope of subpart. 
26.101 Definitions. 
26.102 Policy. 
26.103 Procedures. 
26.104 Contract clause. 

Subpart 26.2-Disaster or Emergency Assistance Activities 
26.200 Scope of  subpart. 
,, . , , a  L,,,-,!, l',,!i!. 

Subpart 26.3-Historically Black Colleges and Universities 
and Minority Institutions 

26.300 Scopc of subpart. 
26.301 Definitions. 
26.302 General policy. 
36.303 Data collection and reporting requirements. 
26.304 Solicitation provision. 

Subpart 26.1-Indian Incentive Program 

26.100 Scope of subpart. 
This subpart implements 25 U.S.C. 1544, which pro- 

vides an incentive to prime contractors that use lndian 
organizations and Indian-owned economic enterprises as 
subcontractors. 

26.101 Definitions. 
A s  used in this subpart- 
"lndian" means any person who is a member of any 

I Indian tribe, band, group, pueblo. or comnlunity that is rec- 
ognized by the Federal Government as eligible for services 
from the Bureau of Indian Affairs (BIA) in ;iccordance with 
25 U.S.C. 1452(c) and any "Native" as  defined in the 
Alaska Native Claims Settlement Act (43 U.S.C. 1601). 

"Indian organization" means the governing body of any 
Indian tribe or entity established o r  recognized by the gov- 
erning body of an Indian tribe for the purposcs of 35 U.S.C., 
chapter 17. 

"Indian-owned economic enterprise" means any Indian- 
owned (as determined by the Secretary of the Interior) 
commercial, industrial, or business activity established or 
organized for the purpose of profit, provided that Indian own- 

I ership constitutes not less than 5 1 percent of the enterprise. 
"lndian tribe" means any lndian tribe, band, pueblo, or 

community. including native villages and native groups 
(including corporations organized by Kenai, Juneau. Sitka, 
and Kodiak) as  defined in the Alaska Native Claims 
Settlement Act, that is recognized b\, the Federal 1 
Government as  cligiblc for services from BIA in accordancc 
with 25 U.S.C. 14.52(c). 

"Interested party" means a prime contractor or an actual 
or prospective offeror whose direct economic interest would 
be affected by the award of a subcontract or by the failure to 
award a subcontract. 

26.102 Policy. 
lndian organizations and Indian-owned economic enter- 

prises shall have the maximuni practicable opportunity to 
participate in performing contracts awarded by Federal 
agencies. In fulfilling this rcquircment, the Indian Incentive 
I'rogi'dili . i ! ! < l \ +  h .ill i i i ~ C i l ~ i \ ~  p i )  i i i ~ i I 1  i i j i i i l l  L L ~  5 p c r i ~ i l t  of' 
the amount paid to a subcontractor in performing the con- 
tract, if the contract s o  authorizes and the subcontractor is an 
Indian organization or Indian-owned economic enterprise. 

26.103 Procedures. 
(a) Contracting officers and prime contractors, acting in 

good faith, may rely on the representation of an Indian orga- 
nization or Indian-owned economic enterprise as to its 
eligibility, unless an interested party challenges its status or 
the contracting officer has independqnt reason to question 
that status. 

(b) In the event of a challenge to the representation of a 
subcontractor, the contracting officer shall refer the matter 
to the- 

US.  Department of the Interior 
Bureau of Indian Affairs (HIA) 
Attn: Chief. IIikision of Contracting and Grants 

Administration 
1840 C Strect. NW 
MS-2626-M1B 
Washington. IIC 20240-4000. 

The RIA will determine the eligibility and notify the con- 
tracting officer. 

(c) The BIA will acknowledge receipt of the request from 
the contracting officer within 5 working days. Within 45 
additional working days, BIA will advise the contracting 
officer, in writing, of its determination. 

(d) The contracting officer will notify the prime contrac- 
tor upon receipt of a challenge. 

( 1 )  To be considered timely, a challenge shall- 
(i) Re in writing; 
(ii) Identify the basis for the challenge; 
(iii) Provide detailed evidence supporting the 

claim; and 
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(iv) Be filed with and received by the contracting 
officer prior to award of the subcontract in question. 

(2) If the notification of a challenge is received by the 
prime contractor prior to award, it shall withhold award of 
the subcontract pending the determination by BIA, unless 
the prime contractor determines, and the contracting officer 
agrees, that award must be made in order to permit timely 
performance of the prime contract. 

(3) Challenges received after award of the subcontract 
shall be referred to BIA, but the BIA determination shall 
have prospective application only. 

(e) If the BIA determination is not received within the 
prescribed time period, the contracting officer and the prime 
contractor may rely on the representation of the subcontrac- 
tor. 

(f) Subject to the terms and conditions of the contract 
and the :wailability of funds, contracting officers shill1 
authorize an incentive payment of 5 percent of the amount 
paid to the subcontractor. Contracting officers shall seek 
funding in accordance with agency procedures. 

26.104 Contract clause. 
Contracting officers in civilian agencies may insert the 

clause at 52.226-1, Utilization of Indian Organizations and 
Indian-Owned Economic Enterprises, in solicitations and 
contracts if- 

(a) In the opinion of the contracting officer, subcon- 
tracting possibilities exist for Indian organizations or 
Indian-owned economic enterprises; and 

(b) Funds arc available for any increased costs as 
described in paragraph (b)(2) of the clause at 52.226- 1 .  

Subpart 26.2-Disaster or Emergency 
Assistance Activities 

26.200 Scope of subpart. 
This subpart implements 42 U.S.C. 5150, which pro- 

vides a preference for local organizations, firms, and 
individuals when contracting for major disaster or emer- 
gency assistance activities (see 6.302-5). 

26.201 Policy. 
(a) When contracting under this subpart for major disas- 

ter or emergency assistance activities, such as debris 
clearance. distribution of supplies, or reconstruction, prcfcr- 
cnce shall be given, to the extent feasible and practicable, to 
those organizations, firms, or individuals residing or doing 
business primarily in the area affected by such major disas- 
ter or emergency. 

(b) The authority to provide preference under this sub- 
part applies only to those acquisitions, including those 
which do not exceed the simplified acquisition threshold, 

conducted during the term of a major disaster or emergency 
declaration made by the President of the United States 
under the authority of the Robert T. Stafford Disaster Relief 
and Emergency Assistance Act (42 U.S.C. 5121, rt ~eq.) .  

Subpart 26.3-Historically Black Colleges 
and Universities and Minority Institutions 

26.300 Scope of subpart. 
(a) This subpart implements Executive Order 12928 of 

September 16, 1994, which promotes participation of 
fIistorically Black Colleges and Universities (HBCUs) and 
Minority Institutions (Mls) in Federal procurement. 

( h )  This subpart does not pertain to contracts performed 
entirely outside the United States, its possessions, Puerto 
Rico, and the Trust Territory of thc Pacific Islands. 

26.301 Definitions. 
As used in this subpart- 
"Historically Black College or University" means an 

institution determined by the Secretary of Education to meet 
the requirements of 34 CFR 608.2. For DoD, NASA, and 
the C'oast Guard. the term also includes any nonprofit 
research institution that was an integral part of such a col- 
lege or university before November 14, 1986. 

"Minority Institution" means an institution of higher 
education meeting the requirements of Section 1046(3) of 
the I ligher Education Act of I065 (20 U.S.C. 1135d-S(3)) 
which, for the purpose of this subpart, includes a Hispanic- 
serving institution of higher education as defined in Section 
316(b)(l) o f  the Act (20 U.S.C. IOSC)c(b)(l)). 

26.302 General policy. 
I t  is the policy of the Government to promote 

participation of HBCUs and MIS in Federal procurement. 

26.303 Data collection and reporting requirements. 
Executive Order 12928 requires periodic reporting to the 

President on the progress of departments and agencies in 
complying with the laws and requirements mentioned in the 
Executive order. 

26.304 Solicitation provision. 
Insert the provision at 52.276-2, Historically Black 

College or University and Minority Institution 
Representation, i n  solicitations cxcccding thc micro-pur- 
chase threshold, for research, studies, supplies, or services 
of [he type normally acquired from higher educational insti- 
tutions. For DoD, NASA, and Coast Guard acquisitions, 
also insert the provision in solicitations that contain the 
clause at 52.210-23, Notice of Price Evaluation Adjustment 
for Small Disadvantaged Business Concerns. 
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time on a scheduled tlight from origin to destination airport 
by foreign-flag air carrier is 3 hours or less and service by a 
U.S.-flag air carrier would involve twice such traveltime. 

47.403-2 Air transport agreements between the United 
States and foreign governments. 
Nothing in the guidelines of the Comptroller General 

(see 47.403) shall preclude. and no penalty shall attend. the 
use of a foreign-tlag air carrier that provides transportation 
under an air transport agreement between the United States 
and a foreign government, the terms of which are consistent 
with the international aviation policy goals at 49  U.S.C. 
1502ib) and provide reciprocal rights and benefits. 

47.403-3 Disallowance of expenditures. 
(a )  Agencies shall disallow expenditures for U.S. 

Government-financed commercial international air trans- 
portation on foreign-tlag air carriers unless there is attached 
to the appropriate voucher a memorandum adequately 
explaining why service by U.S.-flag air carriers was not acail- 
able. or why i t  was necessary to use foreign-tlug air carriers. 

( b )  When the travel is by indirect route or the traveler 
otherwise fails to use abxilable LT.S.-tlag air carrier senice.  
the amount to be disalloued against the tra\,eler is based on 
the loss of revenues suffered by U.S.-flag air carriers as deter- 
mined under the following formula. which is prescribed and 
more fully explained in 56 Comp. Gen. 209 (1977): 

47.405 Contract clause. 
The contracting officer shall insert the clause at 

52.247-63. Preference for U.S.-Flap Air Carriers. in solici- 
tations and contracts \\henever i t  is possible that U.S. 
Government-financed internationi air transportation of 
personnel (and their personal effects) or property will occur 
in the performance of the contract. This clause does not 
apply to contracts awarded using the simplified acquisition 
procedures in Part 13 or contracts for commercial items (see 
Part 12). 

Subpart 47.5-Ocean Transportation by 
U S - F l a g  Vessels 

47.500 Scope of subpart. 
This subpart prescribes policy and procedures for giving 

preference to US.-flag \e \sels  when transportation of sup- 
plies by ocean vessel is required. This subpart does not 
apply to the Department of Defense (DoD).  Policy and pro- 
cedures applicable to DoD appear in DFARS subpart 237.5. 

47.501 Definitions. 
"Dry bulk carrier" means a vessel used primarily for the 

carriage of  shipload lotx of hornopeneous unmarked nonliq- 
uid cargoes such as grain, coal. cement, and lumber. 

"Dry cargo liner" means u \e\sel used for the carriage of 
heterogeneous rnarhed cargoes in p;ircrl lots, However. any 

(c)  The justification requirement is sat is t~ed by the con- 
tractor's use of a statement similar to the one contained in 
the clause at 52.237-63, Preference for U.S.-Flag Air 
Carriers. (See 47.405.) 

47.404 Air freight forwarders. 
(a) Agencies may use air freight forwarders that are 

engaged in international air transportation (49 U.S.C.  
1301(24)(c)) for U.S. Government-financed movements of 
property. The rule on disallowance of expenditures in 
47.403-3(a) applies also to the air carriers used by these 
international air freight forwarders. 

(b)  Agency personnel shall inform international air 
freight forwarders that to facilitate prompt payments of their 
bills. they shall submit with their bills- 

( 1 ) A copy of the airu,ay bill or manifesl showing the air 
carriers used: and 

( 2 )  Justification for the use of foreign-flag air carriers 
similar to the one shown in the clause at 52.247-63. 
Preference for U.S.-Flag Air Carriers. 

cargo may be carried in these vessels. including part cargoes 
of dry bulk items or, uhen  carried in deep tanks, bulk liq- 
uids such as petroleum and \,egetable oils. 

"Foreign-flap wssel" means an\ \.e.;sel of foreign seg- 
istry including vessels owned by U.S .  citizens but registered 
in a nation other than the United St;~tes. 

"Government \easel." a used in this subpart. mean!, a 
vessel owned by the U.S. Go\ernment and operated directl) 
by the Government or for the Gowrnrnent by an agent or 
contractor. including a privately m n e d  U.S.-tlag vessel 
under bareboat charter to the Government. 

"Privately owned U.S.-flag commercial vessel." us used 
in this subpart. means a \essel- 

(a )  Registered and operated undel. the l a w  of the 
United States. 

( b )  Used in commercid trade of the Cnited States. 
( c )  Owned and operated b j  L:.S. citizens. including a 

vessel under voyage or time chartel- to the Gwernment .  and 
( d )  A G o ~ e r n r n e n t - o w n r J  \essel  under bareboat 

charter to, and operated bq. U.S. citizens. 
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"Tanker" means a vessel used primarily for the carriage 
of bulk liquid cargoes such as liquid petroleum products, 
vegetable oils, and molasses. 

"U.S.-flag vessel," as used in this subpart, when used 
independently means either a Government vessel or a pri- 
vately owned U.S.-flag commercial vessel. 

47.502 Policy. 
(a) The policy of the United States regarding the use of 

US.-flag vessels is stated in the following acts: 
(1) The Cargo Preference Act of 1904 (10 U.S.C. 

2631), which requires the Department of Defense to use 
only U.S.-flag vessels for ocean transportation of supplies 
for the Army, Navy. Air Force, or Marine Corps unless those 
vessels are not available at fair and reasonable rates. 

(2) The Merchant Marine Act of 1936 (46 U.S.C. 
1101), which declares it is the policy of thc Ilnitcd States to 
foster the development and encourage the maintenance of 
its merchant marine. 

(3) The Cargo Preference Act of 1954 (46 U.S.C. 
1241(b), which is Section 9Ol(b) of the Merchant Marine 
Act). Under this Act, Government agencies acquiring, 
either within or outside the United States, supplies that may 
require ocean transportation shall ensure that at least 50 per- 
cent of the gross tonnage of these supplies (computed 
separately for dry bulk carriers, dry cargo liners, and 
tankers) is transported on privately owned U.S.-flag com- 
mercial vessels to the extent that such vessels are available 
at rates that are fair and reasonable for U.S.-flag commer- 
cial vessels. This applies when the supplies are- 

(i) Acquired for the account of the United States; 
(ii) Furnished to, or for the account of, a foreign 

nation without provision for reimbursement; 
(iii) Furnished for the account of a foreign nation 

in connection with which the United States advances funds 
or credits, or guarantees the convertibility of foreign cur- 
rencies; or 

(iv) Acquired with advance of funds, loans, or 
guaranties made by or on behalf of the United States. 

(b) Additional policies providing preference for the use 
of U.S.-flag vessels are contained in- 

(1) 1 0  U.S.C. 2634 for the transportation of pri- 
vately-owned vehicles belonging to service members when 
making permanent change of station moves; 

(2) 46 U.S.C. 1241(a) for official business travel by 
officers and employees of the United States and for the 
transportation of their personal effects; and 

(3) 46 U.S.C. 1241(e) for the transportation of motor 
vehicles owned by Government personnel when transporta- 
tion is at Government expense or otherwise authorized by 
law. 

(c) The provisions of the Cargo Preference Act of 1954 
may be temporarily waived when the Congress, the 

President, or the Secretary of Defense declares that an emer- 
gency justifying a temporary waiver exists and so notifies 
the appropriate agency or agcncics. 

47.503 Applicability. 
(a) Except as stated in paragraph (b) of this section and 

in 47.504, the Cargo Prcfercnce Acts of 1904 and 1954 
described in 47.502(a) apply to the Sollowing cargoes: 

(1) Supplies owned by the Government and in the 
possession of- 

(i) Thc Government; 
(ii) A contractor; or 
(iii) A subcontractor at any tier. 

(2) Supplies for use of the Government that arc con- 
tracted for and require subsequent delivery to a Government 
activity but are not owned by the Government at the time of 
shipmcnl. 

(3) Supplies not owned by the Government at the 
time of shipment that are to be transported for distribution 
to foreign assistance programs, but only i f  these supplies are 
not acquired or contracted for with local currency funds (see 
47.504(b)). 

(b) Government-owned supplies to be shipped commer- 
cially that arc- 

(1) In the possession of a department, a contractor, or 
a subcontractor at any tier and 

(2) For use of military departments shall be trans- 
ported exclusively in privately owned US.-flag commercial 
vessels if such vcsscls are available at rates that are fair and 
reasonable for US.-flag commercial vcsscls. 

(c) The 50-percent requirement shall not prevent the use 
of privately owned U.S.-flag commercial vessels for trans- 
portation of up to 100 percent of the cargo subject to the 
Cargo Preference Act of 1954. 

47.504 Exceptions. 
The policy and procedures in this subpart do not apply to 

the following: 
(a) Shipments aboard vessels of the Panama Canal 

Commission or as required or authorized by law or treaty. 
(b) Ocean transportation between foreign countries of 

supplies purchased with foreign currencies made available, 
or derived from funds that are made available, under the 
Foreign Assistance Act of 196 1 (22 U.S.C. 2353). 

(c) Shipments of classified supplies when the classifica- 
tion prohibits the use o f  non-Government vessels. 

(d) Beginning May 1, 1996, subcontracts for the acqui- I 
sition o f  commercial items or commercial components (see 
l2SO4(a)( 13)). This exception does not apply to grants-in- 
aid shipments, such as agricultural and food-aid shipments, 
to shipments covered under Export-Import Bank loans or 
guarantees, and to subcontracts under Government con- 
tracts or agreements for ocean transportation services. 
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47.505 Construction contracts. 
(a) Except as stated in paragraph (b) of this section, con- 

struction contractors, including subcontractors and 
suppliers, engaged in overseas work shall comply with the 
policies and regulations in this subpart. 

(b) These requirements shall not apply to military 
assistance, foreign aid, or similar projects under the aus- 
pices of the U.S. Government when the recipient nation 
furnishes, or pays for, at least 50 percent of the transporta- 
tion, in which event foreign-flag vessels may be used for a 
portion not to exceed 50 percent of the gross tonnage for 
the project. 

47.506 Procedures. 
(a) The contracting officer shall obtain assistance from 

the transportation activity (see 47.105) in developing appro- 
prlate shipping instructions and delivery terms for ~nclusion 
in solicitations and contracts that may involve ocean trans- 
portation of supplies subject to the requirements of the 
Cargo Preference Act of 1954 (see 47.502(a)(3)). 

(b) When the contractor notifies the contracting officer 
that a privately owned U.S.-flag commercial vessel is not 
available, the contracting officer shall seek assistance from 
the transportation activity. 

(c) For purposes of determining the availability of pri- 
vately owned U.S.-flag commercial vessels at fair and 
reasonable rates, rates filed and published in accordance 
with the requirements of the Federal Maritime Commission 
may be accepted as fair and reasonable. When applicable 
rates for charter cargoes are not in published tariffs, a deter- 

mination as to whether the rates are fair and reasonable shall 
be obtained from the Maritime Administration. 

(d) The Maritime Administration has issued regulations 
(46 CFR 381) that require agencies to submit reports 
regarding ocean shipments. Contracting officers shall fol- 
low agency regulations when preparing, or furnishing 
information for, these reports. 

47.507 Contract clauses. 
(a) The contracting officer shall insert the clause at 

52.247-64, Preference for Privately Owned US.-Flag 
Commercial Vessels, in solicitations and contracts that may 
involve ocean transportation of supplies subject to the 
Cargo Preference Act of 1954. (For application of the 
Cargo Preference Act of 1954, see 47.502(a)(3), 47.503(a), 
and 47.504.) 

(h) If an  applicable statute requires. or if i t  has been 
determined under agency procedures, that the supplies to be 
furnished under contracts shall be transported exclusively in 
privately owned U S - f l a g  commercial vessels (see 
47.502(a)(l) and 47.503(b)), use the basic clause with its 
Alternate I. 

(c) If an applicable statute requires, or it has been deter- 
mined under agency procedures, that supplies, materials, or 
equipment to be shipped under construction contracts shall 
be transported exclusively in privately owned U.S.-flag 
commercial vessels (see 47.505), use the basic clause with 
its Alternate 11. 

(d) The contracting officer may insert in solicitations 
and contracts, under agency procedures, additional appro- 
priate clauses concerning the vessels to be used. 
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Government upon acceptance, regardless of when or 
where the Government takes physical possession. 

( 0 )  Warranty. The Contractor warrants and implies 
that the items delivered hereunder are merchantable and 
fit for use for the particular purpose described in this con- 
tract. 

(p) Limitation of liability. Except as otherwise pro- 
vided by an express or implied warranty, the Contractor 
will not be liable to the Government for consequential 
damages resulting from any defect or deficiencies in 
accepted items. 

( q )  Other compliances. The Contractor shall comply 
with all applicable Federal, State and local laws, execu- 
tive orders, rules and regulations applicable to its 
performance under this contract. 

(r) Compliance with laws unique to Government con- 
itucls. Tiic Currkictor. dgrccs  to curirply *ill1 3 1 U.S.C. 
1352 relating to limitations on the use of appropriated 
funds to influence certain Federal contracts; 18 U.S.C. 
431 relating to officials not to benefit; 40 U.S.C. 327, el 

seq., Contract Work Hours and Safety Standards Act; 41 
U.S.C. 51-58, Anti-Kickback Act of 1986; 41 U.S.C. 265 
and 10 U.S.C. 2409 relating to whistleblower protections; 
49 U.S.C. 40118, Fly American; and 41 U.S.C. 423 relat- 
ing to procurement integrity. 

(s) Order of precedence. Any inconsistencies in this 
solicitation or contract shall be resolved by giving prece- 
dence in the following order: 

( I )  The schedule of supplies/services. 
(2) The Assignments, Disputes, Payments, Invoice, 

Other Compliances, and Compliance with Laws Unique 
to Government Contracts paragraphs of this clause. 

(3) The clause at 52.212-5. 
(4) Addenda to this solicitation or contract, includ- 

ing any license agreements for computer software. 
( 5 )  Solicitation provisions if this is a solicitation. 
(6) Other paragraphs of this clause. 
(7) The Standard Form 1449. 
(8) Other documents, exhibits, and attachments. 
(9) The specification. 

(End of clause) 

52.212-5 Contract Terms and Conditions Required 
to Implement Statutes or Executive Orders- 
Commercial Items. 
As prescribed in 12.301(b)(4), insert the following 

clause: 

CONTRACT TERMS AKI)  CONDITIONS REQUIRED TO 

I M P L E M E N T  STATUTES OK EXECITIVE ORDERS- 
COMMERCIAL ITEMS (JUNE 2000) 

(a) The Contractor agrees to comply with the follow- 
ing FAR clauses, which are incorporated in this contract 
by reference, to implement provisions of law or executive 
orders applicable to acquisitions of commercial items: 

(1) 52.222-3, Convict Labor (E.O. 11 755). 
(2) 52.225-13, Restrictions on Certain Foreign 

Purchases (E.O.'s 12722, 12724, 13059, and 13067). 
(3) 52.233-3, Protest after Award (31 U.S.C. 3553). 

(b) The Contractor agrees to comply with the FAR 
clauses in this paragraph (b) which the contracting officer 
has indicated as being incorporated in this contract by ref- 
erence to implement provisions of law or executive orders 
applicable to acquisitions of commercial items or compo- 
nents: 

[Contracting Officer shall check as appropriate.] 

- ( I )  52.203-6, Restrictions on Subcontractor 
Salt5 t o  t h i  Go\ crri:rlcrit, ii i l h  .?ltc:.iilctc I 
(41 U.S.C. 353g and 10 U.S.C. 2402). 

- (2) 52.219-3, Notice of Total HUBZone Small 
Business Set-Aside (Jan 1999). 

- (3) 52.2 19-4, Notice of Price Evaluation Preference 
for HUBZone Small Business Concerns (Jan 1999) 
(if the offeror elects to waive the preference, it 
shall so indicate in its offer). 

- (4)(i) 52.219-5, Very Small Business Set-Aside 
(Pub. L. 103-403, section 304, Small Business 
Reauthorization and Amendments Act of 1994). 

- (ii) Alternate I to 52.219-5. 

- (iii) Alternate I1  to 52.2 19-5. 

- (5) 52.219-8, Utilization o f  Small Business 
Concerns (I 5 U.S.C. 637 (d)(2) and (3)). 

- (6) 52.219-9, Small Business Subcontracting 
Plan (15 U.S.C. 637(d)(4)). 

- (7) 52.2 19-14, Limitations on Subcontracting 
(15 U.S.C. 637(a)(14)). 

- (X)(i) 52.119-23, Notice of Price Evaluation 
Adjustment fo r  Small Disadvantaged Business 
Concerns (Pub. L. 103-355, section 7102, and 10 
U.S.C. 2323) (if the offeror elects to waive the 
adjustment, i t  shall so indicate in its offer). 

( i i )  Alternate I of 52.219-23. 

- (9) 52.219-25, Small Disadvantaged Business 
Participation Program-Disadvantaged Status and 
Reporting (Pub. L. 103-355, section 7102, and 10 
U.S.C. 2323). 

- (10) 52.219-26, Small Disadvantaged Business 
Participation Program-Incentive Subcontracting 
(Pub. L. 103-355, section 7102, and 10 U.S.C. 
2323). 

- ( 1 1) 52.222-2 1 ,  Prohibition of Segregated Facilities 
(Feb 1999) 

- (12) 52.2-72-26, Equal Opportunity (E.O. 11246). 
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- (13) 52.222-35, Affirmative Action for Disabled 
Veterans and Veterans of the Vietnam Era (38 
U.S.C. 4212). 

- (14) 52.222-36, Affirmative Action for Workers 
with Disabilities (29 U.S.C. 793). 

- (15) 52.222-37, Employment Reports on Disabled 
Veterans and Veterans of the Vietnam Era (38 
U.S.C. 4212). 

- (16) 52.225-1, Buy American Act-Balance of 
Payments Program-Supplies (41 U.S.C. 10a - 
10d). 

- (17)(i) 52.225-3, Buy American Act-North 
American Free Trade Agreement-Israeli Trade 
Act-Balance of Payments Program (41 U.S.C. 
10a - 10d, 19 U.S.C. 3301 note, 19 U.S.C. 2112 
note). 

- (ii) Alternate I of 52.225-3. 

- (iii) Alternate I1 of 52.225-3. 
- (18) 52.225-5, Trade Agreements (19 U.S.C. 

2501, et seq., 19 U.S.C. 3301 note). 
- (19) 52.225-15, Sanctioned European Union 

Country End Products (E.O. 12849). 
- (20) 52.225-16, Sanctioned European Union 

Country Services (E.O. 12849). 
- (21) [Reserved] 
- (22) 52.232-33, Payment by Electronic Funds 

Transfer-Central Contractor Registration (31 
U.S.C. 3332). 

- (23) 52.232-34, Payment by Electronic Funds 
Transfer-Other than Central Contractor 
Registration (31 U.S.C. 3332). 

- (24) 52.232-36, Payment by Third Party (31 U.S.C. 
3332). 

- (25) 52.239-1, Privacy or Security Safeguards 
(5 U.S.C. 552a). 

I - (26)(i) 52.247-64, Preference for Privately 
Owned U.S.-Flag Commercial Vessels (46 U.S.C. 
1241). 

I (ii) Alternate I of 52.247-64. 
( c y ~ h e  Contractor agrees to comply with the FAR 

clauses in this paragraph (c), applicable to commercial 
services, which the Contracting Officer has indicated as 
being incorporated in this contract by reference to imple- 
ment provisions of law or executive orders applicable to 
acquisitions of commercial items or components: 

[Contracting Officer check a s  appropriate.] 
- (1) 52.222-41, Service Contract Act of 1965, As 

Amended (41 U.S.C. 351, et seq.). 

- (2) 52.222-42, Statement of Equivalent Rates 
for Federal Hires (29 U.S.C. 206 and 41 U.S.C. 
351, et  seq.). 

- (3) 52.222-43, Fair Labor Standards Act and 
Service Contract Act-Price Adjustment 

(Multiple Year and Option Contracts) (29 U.S.C. 
206 and 41 U.S.C. 351, et  seq.). 

- (4) 52.222-44, Fair Labor Standards Act and 
Service Contract Act-Price Adjustment 
(29 U.S.C. 206 and 41 U.S.C. 351, et seq.). 

- ( 5 )  52.222-47, SCA Minimum Wages and Fringe 
Benefits Applicable to Successor Contract Pursuant 
to Predecessor Contractor Collective Bargaining 
Agreement (CBA) (41 U.S.C. 351, et seq.). 

- (6) 52.222-50, Nondisplacement of Qualified 
Workers (Executive Order 12933). 

(d) Comptroller General Examination of Record. The 
Contractor agrees to comply with the provisions of this 
paragraph (d) if this contract was awarded using other 
than sealed bid, is in excess of the simplified acquisition 
threshold, and does not contain the clause at 52.215-2, 
Audit and Records-Negotiation. 

(1) The Comptroller General of the United States, 
or an authorized representative of the Comptroller 
General, shall have access to and right to examine any of 
the Contractor's directly pertinent records involving 
transactions related to this contract. 

(2) The Contractor shall make available at its offices 
at all reasonable times the records, materials, and other evi- 
dence for examination, audit, or reproduction, until 3 years 
after final payment under this contract or for any shorter 
period specified in FAR Subpart 4.7, Contractor Records 
Retention, of the other clauses of this contract. If this con- 
tract is completely or partially terminated, the records 
relating to the work terminated shall be made available for 
3 years after any resulting final termination settlement. 
Records relating to appeals under the disputes clause or to 
litigation or the settlement of claims arising under or relat- 
ing to this contract shall be made available until such 
appeals, litigation, or claims are finally resolved. 

(3) As used in this clause, records include books, 
documents, accounting procedures and practices, and 
other data, regardless of type and regardless of form. This 
does not require the Contractor to create or maintain any 
record that the Contractor does not maintain in the ordi- 
nary course of business or pursuant to a provision of law. 

(e) Notwithstanding the requirements of the clauses in 
paragraphs (a), (b), (c) or (d) of this clause, the Contractor 
is not required to include any FAR clause, other than 
those listed below (and as may be required by an addenda 
to this paragraph to establish the reasonableness of prices 
under Part 15), in a subcontract for commercial items or 
commercial components- 

(1) 52.222-26, Equal Opportunity (E.O. 11246); 
(2) 52.222-35, Affirmative Action for Disabled 

Veterans and Veterans of the Vietnam Era (38 U.S.C. 4212); 
(3) 52.222-36, Affirmative Action for Workers with 

Disabilities (29 U.S.C. 793); and 



PART 52-SOLICITATION PROVISIONS AND CONTRACT CLAUSES 52.213-2 

(4) 52.247-64, Preference for Privately-Owned 
U.S. Flag Commercial Vessels (46 U.S.C. 1241) (flow 
down not required for subcontracts awarded beginning 
May 1, 1996). 

(End of clause) 

Alternate I (Feh 2000). As prescribed in 12.301(b)(4), 
delete paragraph (d) from the basic clause, redesignate 
paragraph (e) as paragraph (d), and revise the reference to 
"paragraphs (a), (b), (c), or (d) of this clause" in the redes- 
ignated paragraph (d) to read "paragraphs (a), (b), and (c) 
of this clause". 

52.213-1 Fast Payment Procedure. 
As prescribed in 13.404, insert the following clause: 

(a) General. The Government will pay invoices based 
on the Contractor's delivery to a post office or common 
carrier (or, if shipped by other means, to the point of first 
receipt by the Government). 

(b) Responsibility for supplies. ( I )  Title to the sup- 
plies passes to the Government upon delivery to- 

(i) A post office or common carrier for shipment 
to the specific destination; or 

(ii) The point of first receipt by the Government, 
if shipment is by means other than Postal Service or com- 
mon carrier. 

(2) Notwithstanding any other provision of the con- 
tract, order, or blanket purchase agreement, the 
Contractor shall- 

(i) Assume all responsibility and risk of loss for 
supplies not received at destination, damaged in transit, or 
not conforming to purchase requirements; and 

(ii) Replace, repair, or correct those supplies 
promptly at the Contractor's expense, if instructed to do 
so by the Contracting Officer within 180 days from the 
date title to the supplies vests in the Government. 

(c) Preparation of invoice. ( 1 )  Upon delivery to a post 
office or common carrier (or, if shipped by other means, 
the point of first receipt by the Government), the 
Contractor shall- 

(i) Prepare an invoice as provided in this con- 
tract, order, or blanket purchase agreement; and 

(ii) Display prominently on the invoice "FAST 
PAY. '" 

(2) If the purchase price excludes the cost of trans- 
portation, the Contractor shall enter the prepaid shipping 
cost on the invoice as a separate item. The Contractor 
shall not include the cost of parcel post insurance. If 
transportation charges are stated separately on the 
invoice, the Contractor shall retain related paid freight 

bills or other transportation billings paid separately for a 
period of 3 years and shall furnish the bills to the 
Government upon request. 

(3) If this contract, order, or blanket purchase 
agreement requires the preparation of a receiving report, 
the Contractor shall prepare the receiving report on the 
prescribed form or, alternatively, shall include the follow- 
ing information on the invoice, in addition to that required 
in paragraph (c)(l) of this clause: 

(i) A statement in prominent letters "NO 
RECEIVING REPORT PREPARED." 

(ii) Shipment number. 
(iii) Mode of shipment. 
(iv) At line item level- 

(A) National stock number andlor manufac- 
turer's part number; 

(B) Unit o f  measure; 
(C) Ship-To Point; 
(D) Mark-For Point, if in the contract; and 
(E) FEDSTRIPIMILSTRIP document num- 

ber, if in the contract. 
(4) If this contract, order, or blanket purchase agree- 

ment does not require preparation of a receiving report on a 
prescribed form, the Contractor shall include on the invoice 
the following information at the line item level, in addition 
to that required in paragraph (c)(l) of this clause: 

(i) Ship-To Point. 
(ii) Mark-For Point. 
(iii) FEDSTRIPIMILSTRIP document number, 

if in the contract. 
(5) Where a receiving report is not required. the 

Contractor shall include a copy of the invoice in each 
shipment. 

(d) Certification of invoice. The Contractor certifies by 
submitting an invoice to the Government that the supplies 
being billed to the Government have been shipped or deliv- 
ered in accordance with shipping instructions issued by the 
ordering officer, in the quantities shown on the invoice, and 
that the supplies are in the quantity and of the quality desig- 
nated by the contract, order, or blanket purchase agreement. 

(e) Fast pay contamer identification. The Contractor 
shall mark all outer shipping containers "FAST PAY." 

(End of clause) 

52.213-2 Invoices. 
As prescribed in 13.302-5(b), insert the following 

clause: 

INVOICES (APR 1984) 

The Contractor's invoices must be submitted before 
payment can be made. The Contractor will be paid on the 
basis of the invoice, which must state- 
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(a) The starting and ending dates of the subscription 
delivery; and 

(h )  Either that orders have been placed in effect for the 
ad( ,essees required, or that the orders will be placed in 
effect upon receipt of payment. 

(End of clause) 

52.213-3 Notice to Supplier. 
As prescribed in 13.302-5(c), insert the following clause: 

NOTIC'E TO SUPPLIER (APK 1984) 

This is a firm order ONLY if your price does not exceed 
the maximum line item or total price in the Schedule. 
Submit invoices to the Contracting Officer. If you cannot 
perform in exact accordance with this order, W I T I I ~ I ~ I  11 

PEKF'OKMANCP,, and notify the Contracting Officer immedi- 
ately, giving your quotation. 

(End of clause) 

52.213-4 Terms a n d  Conditions-Simplified 
Acquisitions (Other Than Commercial Items). 
As prescribed in 13.302-5(d), insert the following clause: 

(a) The Contractor shall comply with the following 
Federal Acquisition Regulation (FAR) clauses that arc 
incorporatcd by reference: 

(1) The clauses listed below implement provisions of 
law or Executive order: 

(i) 52.222-3, Convict Labor ( A m  1996) (E.O. 
11 755). 

(ii) 52.225-13, Restrictions on Certain Foreign 
Purchases (FEU 2000) (E.O.3 12722, 12724, 13059, and 
13067). 

(iii) 52.233-3, Protest After Award (AUG 1996) 
(31 U.S.C. 3553). 

(2) Listed below are additional clauses that apply: 
(i) 52.232-1, Payments (APR 1984). 
(ii) 52.232-8, Discounts for Prompt Payment 

(MAY 1997). 
(iii) 52.232-1 1, Extras (APR 1984). 
(iv) 52.232-25, Prompt Payment (JUN 1997). 
(v) 52.233-1, Disputes (DEC 1998). 
(vi) 52.244-6, Subcontracts for Commercial Items 

and Commercial Components ( O m  1998). 

(vii) 52.253-1, Computer Generated Forms (JAN 
1991). 

(b) The Contractor shall comply with the following FAR 
clauscs, incorporated by reference, unless the circumstances 
do not apply: 

(1) The clauses listed bclow implement provisions of 
law or Executive order: 

(i) 52.222-20, Walsh-Healey Public Contracts Act 
(DEC 1996) (4 I U.S.C. 35-45) (Applies to supply contracts 
over $10,000 in the United States). 

(ii) 52.222-26, Equal Opportunity (FEB 1999) 
(E.O. 11246) (Applies to contracts over $10,000). 

(iii) 52.222-35, Affirmative Action for Disabled 
Veterans and Vctcrans of the Vietnam Era (APR 1998) (38 
U.S.C. 421 2) (Applies to contracts over S10,000). 

(iv) 52.222-36, Affirmative Action for Workers 
with Disabilities (JL!N 1998) (29 U.S.C. 793) (Applies to 
contracts over $10,000). 

( L )  5 2 . 2 2 2 - 3 7 ,  i t  Report:; on 
Disabled Veterans and Veterans of the Vietnam Era (JAN 
1990) (38 U.S.C. 4212) (Applies to contracts over 
$lO,OOO). 

(vi) 52.222-41, Service Contract Act of 1965, As 
Amended (MAY 1989) (41 U.S.C. 351, et seq.) (Applies to 
service contracts over $2,500). 

(vii) 52.223-5, Pollution Prevention and Right-to- 
Know Information (APK 1998) (E.O. 12856) (Applies to 
services performed on Federal facilities). 

(viii) 53.225- 1 ,  Buy American Act-Balance of 
Payments Program-Supplies (FW 2000) (41 U.S.C. 10a - 
IOd) (Applies to contracts for supplies, and to contracts for 
services involving the furnishing of supplies, for use within 
the United States if the value of the supply contract or sup- 
ply portion of a service contract exceeds the micro-purchase 
threshold and the acquisition- 

(A) Is sct aside for small business concerns; or 
(B) Cannot be set aside for small business con- 

cerns (see 19.502-2), and does not exceed $25,000). 
(ix) 52.232-33, Payment by Electronic Funds 

Transfer-Central Contractor Registration (May 1999). 
(Applies when the payment will be made by electronic 
funds transfer (EFT) and the payment office uses the 
Central Contractor Registration (CCR) database as its 
source of EFT information.) 

(x )  52.232-34, Payment by Electronic Funds 
Transfer-Other than Central Contractor Registration (May 
1999). (Applies when the payment will be made by EFT 
and the payment office does not use the CCR database as its 
source of EFT information.) 

(xi) 52.247-64, Preference for Privately Owned 
US.-Flag Commercial Vessels (June 2000) (46 U.S.C. 
1241). (Applies to supplies transported by ocean vessels.) 

(2) Listed below are additional clauses that may 

apply: 
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(3) If the Government determines that a particular 
exception requested in accordance with paragraph (c) of 
FAR clause 52.225-11 does not apply, the Government will 
evaluate only those offers based on use of the equivalent 
domestic, designated country, or NAFTA country construc- 
tion material, and the offeror shall be required to furnish 
such domestic, designated country, or NAFTA country con- 
struction material. An offer based on use of the foreign 
construction material for which an exception was 
requested- 

(i) Will be rejected as nonresponsive if this acqui- 
sition is conducted by sealed bidding; or 

(ii) May be accepted if revised during negotiations. 

(End of provision) 

.iltcrnute I (Fch 2000). As prcscribcd i n  75.1 IO7(tl)(2), 
substitute the following paragraph (b) for paragraph (b) of 
the basic provision: 

(b) Requests for determination of inapplicability. 
An offeror requesting a determination regarding the 
inapplicability of the Buy American Act or Balance of 
Payments Program shall submit the request with its 
offer, including the information and applicable sup- 
porting data required by paragraphs (c) and (d) of 
FAR clause 52.225-1 1. 

52,22513 Restrictions on Certain Foreign Purchases. 
As prescribed in 25.1103(a), insert the following clause: 

(a) The Contractor shall not acquire, for use in the per- 
formance of this contract, any supplies or services 
originating from sources within, or that were located in or 
transported from or through, countries whose products are 
banned from importation into the United States under regu- 
lations of the Office of Foreign Assets Control, Department 
of the Treasury. Those countries are Cuba, Iran, Iraq, Libya, 
North Korea, and Sudan. 

(b) The Contractor shall not acquire for use in the per- 
formance of this contract any supplies or services from 
entities controlled by the government of Iraq. 

(c) The Contractor shall insert this clause, including this 
paragraph (c), in all subcontracts. 

(End of clause) 

52.225-14 Inconsistency between English Version and 
Translation of Contract. 
As prescribed at 25.1103(b), insert the following clause: 

I N C ~ N S I S T E N ( ' Y  BETWEEN ENGLISH VERSION AND 

TRAKsLAT[ON OF CONTRACT (FEB 2000) 

In the event of inconsistency between any terms of this 
contract and any translation into another language, the 
English language meaning shall control. 

(End of clause) 

52.225-15 Sanctioned European Union Country End 
Products. 
As prescribed in 25.1 103(c), insert the following clause: 

(a) Definitions. As used in this clause- 
"Sanctioned European Union country end 

product"means an article that- 
( 1 )  Is wholly the growth, product, or manufacture of a 

sanctioned European Union (EU) member state; or 
(2) In the case of an article that consists in whole or in 

part of materials from another country, has been substan- 
tially transformed in a sanctioned EU member state into a 
new and different article of commerce with a name, charac- 
ter, or use distinct from that of the article or articles from 
which it was transformed. The term refers to a product 
offered for purchase under a supply contract, but for pur- 
poses of calculating the value of the end product includes 
services (except transportation services) incidental to the 
article, provided that the value of those incidental services 
does not exceed that of the article itself. 

"Sanctioned European Union member state7' means 
Austria, Belgium, Denmark, Finland, France, Ireland, Italy, 
Luxembourg, the Netherlands, Sweden, or the United 
Kingdom. 

(b) The Contractor shall not deliver any sanctioned 
European Union country end products under this contract. 

(End of clause) 

52.225-16 Sanctioned European Union Country 
Services. 
As prescribed in 25.1 103(c), insert the following clause: 

SAKTIONED EUROPEAN UNION COUNTRY SERVICES 
(FEB 2000) 

(a) Definition. "Sanctioned European Union member 
state." as used in this clause, means Austria, Belgium, 
Denmark, Finland, France, Ireland, Italy, Luxembourg, the 
Netherlands, Sweden, or the United Kingdom. 
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(b) The Contractor shall not perform services under this 
contract in a sanctioned European Union member state. 
This prohibition does not apply to subcontracts. 

(End of clause) 

52.225-17 Evaluation of Foreign Currency Offers. 
As prescribed in 25.11 03(d), insert the following 

provisioc: 

EVALUATION OF FOREIGN CURRENCY OFFERS (FEB 2000) 

If the Government receives offers in more than one cur- 
rency, the Government will evaluate offers by converting 
the foreign currency to United States currency using 
[Contracting Officer to insert source ofrate] in effect as fol- 
lows: 

(a) Fur aquibitiuns conduc~ed using s c a l d  bidcliiig pro- 
cedures, on the date of bid opening. 

(b) For acquisitions conducted using negotiation proce- 
dures- 

(1) On the date specified for receipt of offers, if award 
is based on initial offers; otherwise 

(2) On the date specified for receipt of proposal revi- 
sions. 

(End of provision) 

52.226-1 Utilization of Indian Organizations and 
Indian-Owned Economic Enterprises. 
As prescribed in 26.104, insert the following clause: 

I (a) Definitions. As used in this clause: 
"Indian" means any person who is a member of any 

I Indian tribe, band, group, pueblo, or community that is rec- 
ognized by the Federal Government as eligible for services 
from the Bureau of Indian Affairs (BIA) in accordance with 
25 U.S.C. 1452(c) and any "Native" as defined in the 
Alaska Native Claims Settlement Act (43 U.S.C. 1601). 

"Indian organization" means the governing body of any 
Indian tribe or entity established or recognized by the gov- 
erning body of an Indian tribe for the purposes of 25 U.S.C., 
chapter 17. 

"Indian-owned economic enterprise" means any 
Indian-owned (as determined by the Secretary of the 
Interior) commercial, industrial, or business activity estab- 
lished or organized for the purpose of profit, provided that 

I Indian ownership constitutes not less than 51 percent of 
the enterprise. 

"Indian tribe" means any Indian tribe, band, group, 
pueblo, or community, including native villages and native 

groups (including corporations organized by Kenai, Juneau, 
Sitka, and Kodiak) as defined in the Alaska Native Claims 
Settlement Act, that is recognized by the Federal ( 
Government as eligible for services from BIA in accordance 
with 25 U.S.C. 1452(c). 

"Interested party" means a prime contractor or an actual 
or prospective offeror whose direct economic interest would 
be affected by the award of a subcontract or by the failure to 
award a subcontract. 

(b) The Contractor shall use its best efforts to give Indian 
organizations and Indian-owned economic enterprises (25 
[J.S.C. 1544) the maximum practicable opportunity to par- 
ticipate in the subcontracts it awards to the fullest extent 
consistent with efficient performance of its contract. 

(1) The Contracting Officer and the Contractor, acting 
in good faith, may rely on the representation of an Indian 
orgmi;z;.tion o r  Indian-o~.ncJ cconomic ciitcrprisc as to I t s  

eligibility, unless an interested party challenges its status or 
the Contracting Officer has independent reason to question 
that status. In the event of a challenge to the representation 
of a subcontractor, the Contracting Officer will refer the 
matter to the- 

U.S. Department of the Interior 
Bureau of Indian Affairs (BIA) 
Attn: Chief, Division of Contracting and 

Grants Administration 
1849 C Street, NW, 
MS-2626-MlB 
Washington, DC 20240-4000. 

The BIA will determine the eligibility and notify the 
Contracting Officer. No incentive payment will be made 
within 50 working days of subcontract award or while a 
challenge is pending. If a subcontractor is determined to be 
an ineligible participant, no incentive payment will be made 
under the Indian Incentive Program. 

(2) The Contractor may request an adjustment under 
the Indian Incentive Program to the following: 

(i) The estimated cost of a cost-type contract. 
(ii) The target cost of a cost-plus-incentive-fee 

prime contract. 
(iii) The target cost and ceiling price of a fixed- 

price incentive prime contract. 
(iv) The price of a firm-fixed-price prime contract. 

(3) The amount of the adjustment to the prime con- 
tract is 5 percent of the estimated cost, target cost, or 
firm-fixed-price included in the subcontract initially 
awarded to the Indian organization or Indian-owned eco- 
nomic entcrprise. 

(4) The Contractor has the burden of proving the 
amount claimed and must assert its request for an adjust- 
ment prior to completion of contract performance. 
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(c) The Contracting Officer, subject to thc terms and con- 
ditions of the contract and the availability of funds, will 
authorize an incentive payment of 5 percent of the amount 
paid to the subcontractor. The Contracting Officer will seck 
funding in accordance with agency procedures. 

(End of clause) 

52.226-2 Historically Black College or University and 
Minority Institution Representation. 
As prescribed in 26.304, insert the following provision: 

HISTORICALLY BLACK COLLEGE O K  UNIVERSITY AND 

MlNORl~  INST~TUTION REPRESENTATION (MAY 1997) 

(a) Definitions. As used in this provision- 
"Historically Black College or University" means an 

institution determined by the Secretary of Education to 
meet the requirements of 34 CFR 608.2. For the 

Department of Defense, the National Aeronautics and 
Space Administration, and the Coast Guard, the term also 
includes any nonprofit research institution that was an 
integral part of such a college or university before 
November 14, 1986. 

"Minority Institution" means an institution of higher 
education meeting the requirements of Section 1046(3) of 
the Higher Education Act of 1965 (20 U.S.C. 1135d-5(3)) 
which, for the purpose of this provision, includes a 
Hispanic-serving institution of higher education as 
defined in Section 316(b)(l) of the Act (20 U.S.C. 
1 OS9c(b)(l)). 

(b) Representation. The offeror represents that it- 
is fl is not a Historically Black College or 

University; 
i.; i s  n o t  a Minority I n \ t i t u t i o n .  

(End of provision) 

[The next page is 52-149.1 
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The Contractor agrees that shipment &ill  be made in 
carload and truckload lots when the quantity to be deliv- 
ered to any one destination in any delivery period 
pursuant to the contract schedule of deliveries is suffi- 
cient to constitute a carload or truckload shipment, except 
as  may otherwise be permitted or directed in writing by 
the Contracting Officer. The agreed weight of a carload or 
truckload will be the highest applicable minimum weight 
which will result in the lowest freight rate (or per car 
charge) on file or published in common carrier tariffs or 
tenders as  of date of shipment. In the event the total 
weight of any scheduled quantity to a destination is less 
than the highest carloadltruckload minimum weight, the 
Contractor agrees to ship such scheduled quantity in one 
shipment .  T h e  Contractor  shall be liable to the 
Government for any increased costs to the Government 
resulting from failure to comply with the above require- 
ments. This  liability shall not attach if supplies are 
outsized or of such nature that they cannot be loaded at 
the highest minimum weight bracket. 

(End of clause) 

52.247-62 Specific Quantities Unknown. 
A s  prescribed in 47.305-16(d)(2), insert the follouing 

clause in solicitations and contracts when total requirements 
and destinations to which shipments will be made are 
known, but the specific quantity to be shipped to each des- 
tination cannot be predetermined. This clause protects the 
interests of  both the Government and the contractor during 
the course of the performance of the contract. 

(a) For the purpose of evaluating "t'.o.b. destination" 
offers, the Government estimates that the quantity specified 
will be shipped to the destinations indicated: 

ESTIMATED QUANTITY DESTINATION(S) 

(b) If the quantity shipped to cach destination varies from 
the quantity estimated, and i f  thc variation results in a 
change in the transportation costs, appropriate adjustment 
shall be made. 

(End of clause) 

52.247-63 Preference for US.-Flag Air Carriers. 
A s  prescribed in 47.405, insert the fol low~ng clause: 

(a) "International air transportation." as used in this clause. 
means transportation by air between a place in thc United 
States and a place outside the United States or between two 
places both of which are outside the United States. 

"United States," as used in this clause, means the 50 
States, the District of Columbia. the Commonwealth of 
Puerto Rico, and possessions of the United States. 

"L!.S.-flag air carrier," as used in this clause, means an air 
carrier holding a certificate under 49 U.S.C. Chapter 31 1. 

(b) Section 5 of the International Air Transportation Fair 
Competitive Practices Act of 1974 (49 U.S.C. 401 18) (Fly 
America Act) requires that all Federal agencies and 
Government contractors and subcontractors use US.-flag 
air carriers for U.S. Government-financed international air 
trmsportlition o f  pcrwnnzl (and thcir pcrsona! cffccts) or 
property, to the extent that service by those carriers is avail- 
able. It requires the Comptroller General of the United 
States, in the absence of satisfactory proof of the necessity 
for foreign-flag air transportation, to disallow expenditures 
from funds, appropriated or otherwise established for the 
account of the Unitcd States, for international air trans- 
portation secured aboard a foreign-flag air carrier if a 
U.S.-flag air carrier is available to provide such services. 

(c) The Contractor agrees, in performing work under this 
contract, to use US.-flag air carriers for international air trans- 
portation of pcrsonncl (and their personal effects) or property 
to the extent that service by those carriers is available. 

(d) In the event that the Contractor selects a carricr other 
than a U.S.-flag air carrier for international air transporta- 
tion, the Contractor shall include a statement on vouchers 
involving such transportation essentially as follows: 

International air transportation of persons (and their per- 

sonal effects) or propert! by U S - f l a g  air carrier was not 

available or it was necessary to use foreign-flag air car- 

rier senicl :  for the following reasons (see section 47.403 

of the Federal Acquisition Regulation): [State r t ~ t . s o r n ] :  

(End of statement) 

(c) The Contractor shall include the substance of this 
clause, including this paragraph (e). in cach subcontract or 
purchase undcr this contract that may involve international 
air transportation. 

(End of clause) 
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52.247-64 Preference for Privately Owned U.S.-Flag 
Commercial Vessels. 
As prescribed in 47.507(a), insert the following clause: 

PRF.I-ERENCF t o n  PRIVATELY OWNED U.S.-FLAG 
I COMMERCIAL VESSELS (JUNE 2000) 

( a )  The Cargo Preference Act of 1954 (46 U.S.C. 
124 1 (b)) requires that Federal departments and agencies 
shall transport i n  privately owned U.S.-flag commercial 
~~esse l s  at lcast 50 percent of the gross tonnage of equip- 
ment, materials, or commodities that may be transported in 
ocean vessels (computed separately for dry bulk carriers, 
dry cargo liners, and tankers). Such transportation shall be 
accomplished when any equipment, materials, or commodi- 
ties, located within or outside the United States, that may be 
transported by ocean vessel are- 

( 1  ) Acquired for a U.S. Government agency account; 
(2) Furnished to, or for the account of. any foreign 

nation without provision for reimbursement; 
(3) Furnished for the account of a foreign nation in 

connection with which the United States advances funds or 
credits. or guarantees the convertibility of foreign curren- 
cies; or 

( 3 )  Acquired with advance of funds, loans, or guar- 
anties made by or on behalf of the United States. 

(b )  The Contractor shall use privately owned U.S.-tlag 
commercial vessels to ship at least 50 percent of the gross 
tonnage involved under this contract (computed separately 
for dry bulk carriers, dry cargo liners, and tankers) 
whenever shipping any equipment, materials, or commodi- 
ties under the conditions set forth in paragraph (a) of this 
clause, to the extent that such vessels are available at rates 
that are fair and reasonable for privately owned U.S.-flag 
commercial vessels. 

(c ) ( l )  The Contractor shall submit one legible copy of a 
rated on-board ocean bill of lading for each shipment to 
both- 

( i )  The Contracting Officer, and 
( i i )  The: 

Office of Cargo Preference 
Maritime Administration (MAR-590) 
400 Seventh Street, SW 
Washington DC 20590. 

Subcontractor bills of lading shall be submitted through the 
Prime Contractor. 

( 7 )  The Contractor shall furnish these bill of lading 
copies ( i )  within 2 0  working days of the date of loading for 
shipments originating in the United States, or (ii) within 30 
working days for shipments originating outside the United 
States. Each bill of lading copy shall contain the following 
information: 

(A) Sponsoring U.S. Government agency. 
(B) Name of vessel. 
(C) Vessel flag of registry. 
(D) Date of loading. 
(E) Port of loading. 
(F) Port of final discharge. 
(G) Description of commodity. 
(H) Gross weight in pounds and cubic feet if 

available. 
(I) Total ocean freight revenue in U.S. dollars. 

(d) The Contractor shall insert the substance of this 
clause, including this paragraph (d), in all subcontracts or 
purchase orders under this contract. 

(e) The requirement in paragraph (a) does not apply to- 
I 

(1)  Cargoes carried in vessels of the Panama Canal 1 
Commission or as required or authorized by law or treaty; 

(2) Ocean transportation between foreign countries of 1 
supplies purchased with foreign currencies made available, 
or derived from funds that are made available, under the 
Foreign Assistance Act of 1961 (22 U.S.C. 2353); and 

(3) Shipments of classified supplies when the classifi- 1 
cation prohibits the use of non-Government vessels. 

(f) Guidance regarding fair and reasonable rates for pri- 
vately owned U.S.-flag commercial vessels may be 
obtained from the: 

Office of Costs and Rates 
Maritime Administration 
400 Seventh Street, SW 
Washington DC 20590 

Phone: (202) 366-46 10 

(End of clause) 

Altertlate 1 (Apr 1984). If an applicable statute requires, 
or if it has been determined under agency procedures, that 
supplies to be furnished under contracts shall be transported 
exclusively in privately owned U.S.-flag commercial vessels 
(see 47.507(b)), delete paragraphs (a) and (b) from the clause 
and substitute for them the following paragraphs (a) and (b): 

(a) Except as provided in paragraph (b) below, the 
Contractor shall use privately owned US.-flag commercial 
vessels, and no others. in the ocean transportation of any 
supplies to be furnished under this contract. 

(b) It '  such vessels are not available for timely shipment 
at rates that are fair and reasonable for privately owned 
U.S.-flag commercial vessels, the Contractor shall notify 
the Contracting Officer and request ( I )  authorization to ship 
in foreign-flag vessels or (2) designation of available U.S.- 
flag vessels. I f  the Contractor is authorized in writing by the 






